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A policy of marine insurance contained this provision! ‘In cast of loss of 
misfortune, it shall be lawful and necessary to and for the assured, its 
agents, factors, servants and assigns, to give the insurer prompt notice of 
the disaster, and submit the plan adopted for recovering and saving the 
property, and to make all reasonable exertion in and about the detense, 
safeguard, and recovery of the said vessel, or any part thereof, without 
prejudice to this insurance; and after recovery, and the holding of a sur- 
vey by persons chosen by the insurer and insured, or their agents, made 
under oath, setting forth the particulars of actual damage received by the 
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vessel in the disaster. and discriminating between those and former defects, 
and wear and tear, the insured are to cause the same to be forthwith 
repaired, in accordance with the surveyor’s specifications; and in ease of 
neglect or refusal on the part of the insured, its agents or assigns, to adopt 
prompt and efficient measures for the safeguard and recovery thereof, or 
to repair the same when reeovered, then the said insurers may, and are 
hereby authorized to, interpose and recover the said vessel, or, after re- 
covery, to cause the same to be repaired, or both, for aecount of the 
assured.” Held, That in an action against the insurer the neglect of the 
defendant to cause the repairs to be made was evidence upon which the 
jury are at liberty to tind an acceptance by the defendant of the abandon- 
ment; the facts being that after a disaster the assured had left the vessel 
stranded, and after having had it surveyed notified the insurers of their 
having abandoned it, whereupon the insurers, afier neglecting said vessel 
for several months, towed it into port, and, without repairing, lett it there. 


Moore & Canriztp, for Plain/iff. 
Maynarp & Swan, for Defendant and Appellant. 


CHAMPLIN, J. 

Plaintiff brought an action upon a policy of marine insurance, 
issued by the defendant upon the steamer Mani/oba, whereby the 
plaintiff, as owner, was insured in the sum of $7,500, against total 
loss and general average only. The steamer was valued in the pol- 
icy at $36,000. She was also insured by the Insurance Company of 
the State of Pennsylvania in the sum of $3,350; by the Continental 
Insurance Company, $10,000; and by the Union Insurance Company 
in the sum of $10,000,—leaving $5,150 at owner’s risk. On the 
sixth of November, 1883, the policies being then in force, the steamer 
left the port of Port Arthur, on Lake Superior, bound for Sarnia, 
Ontario. She reached Southampton, on Lake Huron, November 
11th. The wind was then blowing from the southwest. Soon after 
her arrival at Southampton, and while she was moored alongside the 
breakwater, the wind suddenly veered to the northwest, and came 
down in a terrific gale, and increased to a hurricane, which caused 
the steamer to part her moorings and drift into the harbor. Both 
her anchors were dropped, and the cable of the small anchor parted. 
Her large anchor, with full scope of chain, was not able to hold 
her, and she drifted away to leeward. About 4 o'clock the next 
morning her large anchor chain parted. She was then run inside 
the breakwater, and, to save her from going ashore, her large 
hawser was gotten out to a snubbing-post, which, however, snapped 
and was carried away at once. Lines were then gotten out on her 
starboard side forward, which held her for a time, when a terrific 
blast from the northwest struck her with such force as to part her 
lines, and, fearing that she would be driven upon a lee shore and 
totally lost, her master voluntarily stranded her on the shore of 
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Chantry Island, near the mouth of the harbor. The storm continued 
with little intermission for about eight days, causing the steamer to 
roll and pound upon the rocks at the place where she was stranded, 
and to spring a leak; and, to prevent greater damage, the sea- 
cocks were opened, the steamer was allowed to fill, and settle 
upon bottom. After the steamer was thus voluntarily stranded, 
her passengers, to the number of sixteen, were taken ashore. She 
was without cargo except 160 barrels of selt fish, which were 
landed about the same time at Southampton. Efforts were made as 
promptly as possible by the plaintiff to rescue and care fcr the 
steamer, and considerable expense was incurred in such undertak- 
ing, but without success. The underwriters were promptly notified 
of the disaster, and sent wrecking tugs to her assistance. Subse- 
quently, through their general agents, Crosby & Dimick, of Buffalo, 
they sent Captain Rardon, as wreck-master, to take charge of the 
operationc for the rescue of the steamer. Upon his arrival Rardon, 
as agent of the insurers, took possession of the steamer, and 
assumed exclusive control of the wrecking operations. He con- 
tinued his efforts to release the steamer, without success, until 
November 27th, when he received instructions from the insurance 
companies to go to the rescue of the propeller Ente: prise, then 
stranded at Green Island, which was also insured by the same 
underwriters, or one of them. Iu pursuance of these instructions, 
Rardon, as the plaintiff claims, placed a couple of watchmen in 
charge of the Manitoba, and went to the Ante: prise, taking with him 
the wrecking tugs, steam-pumps, and other wrecking apparatus which 
had been employed at the Manituba. On November 27th, before 
going to the Lnierprise, Rardon informed Mr. Beatty, the president 
of the plaintiff corporation, that he had concluded to leave the 
Manioba, and “let her lie there until spring.” Mr. Beatty pro- 
tested against this being done, and notified Rardon that the plaintif 
was ready to pay its proportion of the expense of taking the Manitoba 
off, and that if she was not gotten off immediately he would abanion 
her to the insurance companies; adding that “leaving her there until 
spring means total loss.” On the next day Dimick, one of the gen- 
eral agents of the defendant, was telegraphed: “If no answer about 
getting Maniluba off, Beatty will abandon her to the insurance com- 
panies to-morrow morning” This dispatch was sent through A. H. 
Dalziel, who was the insurance agent at Sarnia, who effected the 
insurance on the vessel, acting on behalf of defendants’ agents at 
Buffalo. Other telegrams of a similar nature were sent to the yen-. 
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eral agents at Buffalo. Notwithstanding the protests and objections 
of the plaintiff, the underwriters ceased their efforts to release the 
steamer, and suffered her to remain where she was stranded until 
the latter part of May or the first of June following. On the thir- 
teenth of December, 1883, the plaintiff, through its president, sent 
to each of the insurance companies interested a notice of abandon- 
ment. That sent to the defendant was as follows:— 


Sarnia, December 13, 1883. 

Tothe Thames & Mersey Insurance Company: The steamer Manitoba, of 
the Northwest Transportation Company, limited, was insured in your com- 
pany in May last, against total loss and general average, fire clause exempted. 
She had to be beached in the harbor of Southampton during the storm of the 
eleventh and twelfth of November, or on the morning of the 12th, and still 
remains there, during which time efforts have been made to take her off, 
without success. Before Mr. Rardon, your general agent, left for another 
wreck, he advised me of his intention to leave the steamer Manitoba there 
until spring. To this I gave my distinct refusal, stating that she must be got 
off this fall, and that I was prepared to pay my proportion of the expenses, 
An offer was obtained from Mr. Murphy, of Detroit, that he would furnish a 
complete outfit for taking the steamer off for $500 per day, or $10,000, under a 
guaranty to take her off or no pay, which offer was refused by your agent. 
He ordered the steamer laid up, in opposition to my instructions to proceed 
and take the steamer off. Regarding her as a wreck, I accordingly aban- 
doned her to the insurance companies’ agent, and now notify you that I 
have abandoned the steamer Manitoba to you. 

Yours, truly, . JAMES H. BeatTry. 
(President Northwest Transportation Company, Limit2d.) 
Vv. 26N. W., no. 4—22 


No attention was given or reply made to this notice. In April 
following the defcndants made a contract with a Mr. Murphy to 
rescue the steamer, and he started from Detroit about the ninth of 
May, and as early in the season as the ice would permit, and he 
got the steamer off about the last of May or first of June, and 
brought her to Detroit in a wrecked and damaged condition, 
and placed in dry-dock, where she was permitted to remain for 
several days without any one giving any instructions to the dry- 
dock company about making repairs. The president of the company 
then served upon the defendants the following notice :— 


To the Thames & Mersey Insurance Company: We are advised that the 
steamer Manitoba is iu the Detroit dry-dock, at Detroit, where she was placed 
by her insurers, aud that no repairs are being made upon her, and that 
charges and expen.es are running up:against her without any benefit to her. 
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We therefore desire you to take notice that we shall insist upon abandonment 
ot the steamer to her insurers as heretofore made, as a constructive total loss. 
For the purpose of saving increased expenses without profit, we will put said 
steamer in such condition as will prevent her from sinking, and remove her 
from the dry-dock, and hold her subject to the order of the insurers, and at 
their risk; and, further, we demand of you payment of the amount insured 
upon said steamer by your policy number 329. 
Yours, JAMES H., Bratry, 
Manager Northwest Transportation Company, 
Per JOHN D. BEATTY. 


The notice was served by delivering the same to the general agents 
of defendant, in Buffalo, who then gave their permission that Mr. 
Beatty should have certain repairs made, and thereupon Mr. Beatty 
directed those repairs to be made, which appear to have been merely 
of a temporary nature, and for the purpose of keeping the steamer 
afloat. While she lay in dry-dock a survey was held by surveyors 
mutually chosen by the parties, who estimated the costs of the 
repairs at $8,391.39. The cost of survey was $50, Subsequently, 
and by mutual agreement, W. D. Robinson, of Buffalo, was chosen 
as an adjuster to adjust the expenses made necessary by the dis- 
aster, who made a statement of the matters referred to him, and 
reported, over his signature, on June 23, 1884, a copy of which was 
given to the underwriters and a copy was given to the insured. 
By the adjustment as made by Mr. Robinson it appears that the 
entire expense incurred for salving and repairing the steamer was 
$25,124.07. The correctness of this adjustment is not conceded by 
the defendant, and the items going to make up the amount which 
should be chargeable under a claim of abandonment as for a total 
loss form one of the main subjects of contention in the case, 

The jury also found specially that Captain Rardon went, as agent 
of defendant, to the Manitoba while she was stranded, and took pos- 
session of her, and assumed charge of the operations undertaken in 
November to get the steamer off, and that, as agent of the insurers, 
left said steamer, and caused her to be laid up at the place where 
she was stranded, against the objection and protest of the owners; 
that the steamer could have been gotten off in November or Decem- 
ber so as to be repaired for the next season’s business if the insur- 
ance company had exercised due diligence; and that Rardon, as 
agent for the insurance company, did not exercise proper diligence 
in getting the steamer off. They further said that they were unable 
to say at what cost the damage and injuries done to the steamer 
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‘Maniloba by the voluntary stranding of ‘the steamer, and consequent 
upon such stranding, could have been repaired, excluding the cost of 
floating and releasing the steamer, which they found to be $5,000, 
including the bringing her to Detroit. They further said they did not 
know what amount of money the insurers of the steamer were liable 
to pay under an adjustment as of a partial loss by reason of the 
stranding of said steamer under the evidence in the cause. They 
found as a fact that the plaintiff did abandon, in writing, the steamer 
Monit.ba. They found, also, that the plaintiff, or its assistant man- 
ager, did not instruct J. J. Rardon, in April, 1884, that said steamer 
would have to go to Detroit for repairs and dockage, and was not 
brought there pursuant to such instructions. They also found, in 
answer to defendants’ quesvion that it was not practicable for plaint- 
iff to effect the floating and release of the steamer Manitoba, in 
November, 1883, or in December, 1883, after the suspension of Rar- 
don’s efforts by the use of the customary appliances for that pur- 
pose. They said they did not know what the expense was of wages 
and provisions of the crew of the Manitoba during the detention and 
stranding of the steamer in November, 1883; and they found that 
the charge made in the adjustment for lay days for the steamer in 
the dry-dock, upto June, awaiting instructions, of $586.88, is not 
included in the amount required to make a constructive total loss. 

After the repairs mentioned, which, as before stated, were merely 
sufficient to keep the steamer afloat, the defendant, without having 
caused the steamer to be repaired in accordance with the survey, or 
having tendered the amount found by the surveyors to be necessary 
to restore her to her former condition, tendered her back to plaintiff 
while she was lying at the dock at Detroit,in her wrecked and 
damaged condition, and the plaintiff refused to accept her. It was 
admitted that the Manitoba was libeled and seized by the admiralty 
court for the eastern district of Michigan, for the bill of the Detroit 
Dry-dock Company for docking and temporary repairs of the steamer, 
occasioned by the stranding; that a decree was taken against her 
for said claim, under which she was subsequently sold. 

The court instructed the jury as follows:— 

“The complainant claims that in this case there was a construc- 
tive total loss, that the expenses alluded to exceeded 50 per cent, 
and therefore they had the right, as a matter of law, to claim a con- 
structive total loss. Now, the theory of the defense is—First, that 
‘there was no legal abandonment, or right of abandonment. They 
‘say that the notice was not a legal notice. The court will charge 
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‘you here that, in its judgment, it was a legal notice. They say that 
the complainant did not have the right, under the circumstances of 
the claim and abandonment, to claim the constructive total loss; 
‘second, that the expenses claimed by the complainant are not recov- 
‘erable by the terms of the policy; and third, that the acts of the 
defendant in regard to the vessel did not, under the policy, compel 
them to goon and repair the vessel. I think that the letter of 
December 13, 1833, is a sufficient abandonment, taken in connection 
with other things. They had the right to do it, and they did exer- 
cise that right. I charge you, gentlemen of the jury, that if you 
believe the evidence of the complainant—and you are judges of that 
evidence—if you believe the evidence of the complainant, then you 
will be justified in finding—Fuirst, that there was an abandonment 
by the complainant to the defendant of the said vessel, and an ac- 
ceptance by the defendant of the abandonment; and the com- 
plainant would be entitled to recover, if you believe their testimony, 
‘as for a constructive total loss—if you believe the defendant did not 
use reasonable diligence in raising and rescuing the steamer, and 
‘also that the expenses exceeded 50 per cent—and your verdict would 
be $7,769; that is the amount, with interest added, if it is correct. 
You have the right to compute it yourself. If they are correct, the 
‘amount is $7,769, that being the amount insured by the terms of the 
policy; but if you do not find that there was an abandonment and 
acceptance—that depends upon your belief of the testimony as to 
whether you are justified in finding it—but if you do not find that 
‘there was an abandonment and acceptance, and the expenses were 
less than 50 per cent, then your verdict would be for a partial loss, 
and, as I understand the counsel, they will then agree among them- 
selves to refer to some ons to determine details; but in making up 
your minds, gentlemen, on the general question, you may consider 
the testimony of Mr. Beatty, the complainint’s president. He testi- 
‘fied, in substance, that a year after the disaster, in September, 1884, 
and after the steamer had been brought to Detroit, he had an inter- 
view with the general agent of the defendant at their office in Buffalo 
‘concerning the matter; that the adjustment paper, which you have 
already seen produced here, was before them; that this paper was 
‘prepared by Mr. Robinson, by mutual consent between the com- 
pany and the complainant, and that he did make an adjustment in 
their behalf; that this paper was present, and that it showed the 
‘amount of the loss claimed, as the defendants have argued; that no 
objections were made by them to the amount as stated in that ad- 
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justment; that the only question with them was that they did not 
agree with certain points decided by Mr. Justice Matthews, and 
desired the supreme court to pass upon those questions. I call 
your attention to that, gentlemen, as bearing upon the quostion how 
far the defendant objected to this account as to the claims made by 
the complainant. I say, gentlemen, if you believe the testimony of 
the complainant, and find an abandonment by them, and an accept- 
ance by the defendant, the complainants are entitled to a verdict. 
If you do not believe it, your verdict will be for a partial loss, and 
counsel themselves will determine as to the amount in some other 
way.” 

From what has been said it is apparent that the main point in 
controversy is whether the jury were justified from the evidence in 
finding that the abandonment of the vessel was accepted by the de- 
fendant. The court instructed them that if they found an abandon- 
ment by the plaintiff, and an acceptance by the defendant, the 
plaintiff was entitled to their verdict. They did find, in answer to 
a question submitted to them by the defendant, that the plaintiff 
abandoned the steamer Maniloba to the defendant, and they also 
found a general verdict for the full amount of insurance covered by 
the policy, and consequently must have found that the defendant 
accepted the abandonment. Upon no other theory can their verdict 
be sustained. Without proof of abandonment and acceptance, it 
was incumbent upon the plaintiff to prove abandonment, and that 
the amount of loss or, damage adjusted under the terms of the 
policy equaled or exceeded one-half of the value of the vessel as 
stated in the policy, and in this case equaled or exceeded $18,000. 
It would therefore have been necessary for them to answer the first 
and fourth questions submitted by the counsel for defendant, namely: 
“First. At what cost could the damage and injuries done to the 
steamer Manitoba by the voluntary stranding of said steamer, and 
consequent upon such stranding, have been repaired, excluding the 
cost of floating and releasing said steamer ?” “ Fourth. What amount 
of money were the insurers of the steamer Maniloba liable to pay 
under an adjustment as of a partial loss, by reason of the stranding 
of said steamer Mani'oba under the evidence in this cause?” To the 
first question they answered, “ Unable to say;” and to the fourth, 
“Don't know.” In case the jury had not found that there was an 
abandonment, and acceptance thereof, they were not justified in 
finding a verdict for the plaintiff without being able to answer these 
two questions. 
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In the case of Orrok vs. Commonwealth Ins. Co., 21 Pick., 456, in 
which it was claimed there was a constructive total loss, the trial 
judge, of his own motion, directed the jury to make a special find- 
ing as follows: “The court desires the jury, if they find for a total 
loss, to state the items of damage which, in their opinion, exceed 
one-half the sum insured.” On review in the supreme court it was 
said: “ We do not think there was anything wrong or irregular in 
that instruction. In civil proceedings the law and the fact should 
be kept as distinct as possible, to the end that the law may be prac- 
tically what it professes to be-—a uniform rule of action.” 

In cases of this character, where items which are disputed go to 
make up an aggregate amount, and the rights of the parties depend 
upon the amount established, it becomes important to know what 
items are included by the jury in the total found by them, and in 
this case, if the right to a recovery as for a total loss depended upon 
the amount, it was material and important that the jury should find 
what the amount was that went to make up the total loss; but if the 
jury found, as they appear to have done in this case, that the steamer 
had been abandoned and accepted, then it became of no sort of can- 
sequence whether the total loss exceeded 50 per cent of the value 
of the vessel or not. The vessel was stranded, and in an exposed 
place, where she would be compelled to remain from five to six 
months, exposed to the action of the storms and ice, resulting in 
damage to the vessel that necessitated extensive and costly repairs, 
and she was ina position where a prudent owner might well ap- 
prehend that leaving her there during the winter meant a total loss. 
An abandonment made under these circumstances, and accepted by 
the insurers, was sufficient to fix the liability of the company as for 
a constructive total loss, even though the damage should afterwards 
be found to fall short of the requisite amounts. After abandonment 
and acceptance it is too late for either party to recede. The title 
passes to the insurer, and he becomes the owner. If the loss turns 
out to be less than 50 per cent, that fact does not operate to re- 
transfer the title, or give to the insurer the right to surrender or 
tender the vessel to the assured. 

The plaintiff argued before us that the facts in the case showed 
an actual total loss; but as the steamer was rescued, and taken into 
the port of Detroit, no attention need be paid to this branch of the 
argument. 

The policy upon the subject of abandonment reads as follows: 
“Tt is agreed that the acts of the insured, or insurers or their 
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agents, in recovering, saving, and preserving the property insured, 
in case of dis ister, shall not be considered a waiver or an acceptance 
of an abandonment, nor as affirming or denying auy liability under 
this policy; but such acts shall be considered as done for the benefit 
of all concerned, and without prejudice to the rights of either party. 
Further, the insured shall not have a rizht to abandon the vessel, in 
any case. unless the amount which the insurers would be liable to 
pay under an adjustment, as of a partial loss, shall exceed half the 
amount insured; nor shall detention, by the season, or by any other 
cause, be alleged or allowed as cause for abandonment. Moreover, 
no abandonment, in any case whatever, und even when the right to 
abandon may exist, shall be held or allowed as effectual or valid, 
unless it shall be in writing, signed by the insured, and delivered to 
the said company, or to their authorized agents; nor unless it shall 
be efficient, if accepted, to convey to and to vest in the said insur- 
ance company an unincumbered and perfect title to the subject 
abandoned; and the valuation of said vessel, expressed in this pol- 
icy, shall be considered the value in adjusting losses covered by this 
policy.” Under this clause of the policy, it is contended, on behalf 
of the defendant, that, to entitle the plaintiff to recover for a tech- 
nical or constructive total loss, he must establish by proof oze of the 
following propositions: “(1) Loss of the required character and 
amount, followed by an abandonment in compliance with the con- 
tract, or a waiver thereof; or (2) a loss, even if sufficient in amount, 
which was followed by an abandonment, accepted in fact;” that is, 
I suppose the counsel means by “ accepted in fact” an express 
acceptance; “ or (3) a loss, whatever its amount, followed by an 
abandonment to which the law attaches an acceptance because of 
action or inaction on the part of the insurer, to the detriment of 
the insured.” 

The third ground stated is the only one that concerns us under 
the evidence as disclosed by the record, the charge of the court, and 
the verdict of the jury. By the well-established principles of marine 
insurance a deed of abandonment is not essential to the rights of 
either party, as the title passes, and the property vests, in the in- 
surer immediately on abandonment: Chesapeake Ins. Co. vs. Stark, 
6 Cranch, 268; Lee. Ins., 486; Phil., Ins, § 1,693. No particular 
form is necessary, and, unless required by the policy, it need not be 
in writing: Patapsco Ins. Co. vs. Southgate, 5 Pet., 604; Bell vs. 
Beveridge, 4 Dall., 272; Heebner vs. Insurance Co., 10 Gray, 139. 

Under the policy in question all that is requisite is that it must 
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be in writing, signed by the insured, and be efficient, if accepted, to 
convey to and vest in the insurance company an unincumbered and 
perfect title to the Manitoba, and be delivered to the defendant or 
its authorized agent. The paper writing dated December 13, 1884, 
addressed to defendant, and signed by the president of the com- 
pany, and transmitted to the defendant’s agent, I consider a suf- 
ficient compliance with the terms of the policy, especially if the de- 
fendant is held to have accepted the abandonment; for an act of 
abandonment, when accepted, has all the effects which the most full 
and accurate assignment could accomplish: Comegys vs. Vasse, 1 
Pet., 193. 

Three objections are urged against the sufficiency of the above- 
mentioned writing: (1) That it states no sufficient cause for abandon- 
ment; (2) it does not comply with the terms of the act of parliament 
of Great Britain, entitled “An act to amend and consolidate the 
acts relating to merchant shipping,” on the subject of “transfers 
and transmissions,” which requires that registered ships, or any 
share therein, when disposed of to persons qualified to be owners 
of British ships, shall be transferred by bill of sale, and such bill of 
sale shall contain such description of the ship as is contained in the 
certificate of the surveyor, or such other description as shall be 
sufficient to identify the ship, to the satisfaction of the registrar, and 
shall be according to the form marked “E ” in the schedule hereto, 
or as near thereto as circumstances may permit, and shall be exe- 
cuted by the transfer in the presence of and be attested by one 
or more witnesses; (3) the steamer was incumbered at the time with 
a mortgage running to the president of the corporation owners in 
the sum of $54,000, which was then undischarged. 

I think the first point untenable. The cause for abandonment is 
sufficiently stated. 

Neither do we think the second objection is well taken. There 
is nothing in the statutes of 17 and 18 Vict., c. 104, § 55, above 
quoted, which indicates that an abandonment such as that under 
consideration would not vest in the insurers, when accepted by 
them, an efficient title to the property abandoned. Indeed, I do 
not think the statute refers to cases of tranfer by abandonment. 
Here were three other companies besides the defendant to whom 
abandonment was made. What propriety is there in claiming that 
defendant was entitled to a bill of sale under the merchants’ ship- 
ping act? See Phil., Ins., § 1,722. It was held by Bramwell, L. J., 
and Brett, L. J., in the case of the Union Bank of London vs. Lenar- 
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ton, 3 C. P. Div., 248, s.c. 47 L. J. C. P. Div., 409, that a transfer 
of a ship which had not been registered as a British ship under 
section 19 of the inerchants’ shipping act of 1854 was good, although 
not made by bill of sale under section 55. No reference is made to 
the act in the policy, and as the contract of insurance was entered 
into in Buffalo, in the State of New York, I hardly see how it can be 
affected or controlled by the act of parliament above quoted. 

Upon the third point I agree with the circuit judge, that the exe- 
cution of the paper of date December 13, 1883, by Mr. Beatty, who 
was at the same time mortgagee, operated as a discharge of his 
mortgage by way of estoppel. The policy required the plaintiff's 
abandonment to be in writing, and that it should be efficient, if 
accepted, to convey to and vest in the insurance company an un- 
incumbered and perfect title to the subject abandoned. The in- 
tention plainly appears, upon the face of the paper, to abandon, 
and Mr. Beatty, in executing the paper on behalf of the com- 
pany, must have intended that such abandonment should be 
effectual and that the insurance company would act upon it. 
When they did act upon it, and accept the abandonment, he was 
thereby precluded from ever afterwards asserting an interest in the 
property antagonistic to that which was conveyed by the abandon- 
ment and acceptance : Northwestern Transp. Co. vs. Continental 
Ins. Co., 24 Fed. Rep., 171; Hayes vs, Livingston, 34 Mich., 387, 
and cases there cited; Pratt vs, Maynard, 116 Mass,, 388; Stafford 
vs. Whitcomb, 8 Allen, 518; Roberts vs, Crawford, 54 N. H., 532; 
Gage vs. Whittier, 17 N. H., 312; Patrick vs. Meserve, 18 N. H., 300. 
He did, however, upon the trial, make out and tender a formal dis- 
charge of the mortgage for a nominal consideration, in confirmation 
of the abandonment. I do not see how this could affect the merits 
of the question under the terms of the policy, as the abandonment 
must have been efficient to convey an unincumbered title before it 
was aceepted; and while acceptance might be held to be a waiver of 
defects and irregularities in the abandonment, it could not be held 
to extend to a waiver of the right, secured by the contract, of an 
unincumbered title to the property, especially as the defendants 
were ignorant of the existence of such incumbrances until served 
with proofs of loss in 1884, 

I think the abandonment was properly made and sufficiently 
proved. Was there an acceptance of the abandonment? Nothing 
was said by the defendants’ agents or officers, cither accepting or 
rejecting the abandonment made by the plaintiff. It is claimed, 
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however, that under the facts and circumstarces, by their acts in the 
premises subsequently to the abandonment, the defendants have ac- 
cepted it. These acts consist in taking possession for the purpose of 
rescuing and retaining possession of the steamer, and neglecting to 
effect the rescue until about June, 1884, more than six months after 
the disaster, and then recovering her, and taking her to the port of 
Detroit, where the defendant neglected to cause repairs to be made, 
or to tender the amount found hecessary by the survey to put her in 
repair. The plaintiff contends that it was the duty of the defendant, 
after taking possession for the purpose of recovering the vessel, to 
proceed with due diligence, and without unreasonable delay, to re- 
cover and repair the steamer, and that by reason of its negligence in 
that respect it has precluded itself from denying that it has ac- 
cepted the abandonment, and from its acticn ard negligence accept- 
ance will be inferred. On the contrary, the defendant’s contention 
is that, by the terms of the contract between it and the plaintiff, “it 
was agreed that the acts of the insured or insurers, or their agents, 
in recovering, saving, and preserving the property insured in case of 
disaster, shall not be considered a waiver, or an acceptance of an 
abandonment, nor as affirming or denying any liability under this 
policy; but such acts shall be considered as done for the benefit of 
all concerned, without prejudice to the rights of either party;” and 
therefore nothing can be predicated upon the acts of the defendant 
in recovering and preserving the property insured, as affecting the 
question of acceptance of the abandonment, and that acceptance 
cannot be inferred, or implied frem the silence of the company in 
reference to the abandonment. 

This clause of the contract is for the benefit of all concerned. Its 
object doubtless is to do away with the rule of law formerly prevail- 
ing, which held that in case of abandonment, if the insurer interfered 
to recuver or preserve the property, such act was an acceptance of 
the abandonment. It will be observed that this clause has reference 
to an abandonment previously made, and has no application to the 
efforts of either party before an abandonment is made. Whatever is 
done towards recovering a vessel lost by stranding, previous to 
abandonment, is done in the interest of the owner, and is governed 
by the same principles of salvage, whether done by the insurer or by 
other persons. No contract was necessary to protect the rights of 
parties in such case. It might happen, however, that while the in- 
surer was engaged in an effort to rescue the vessel, the owner might 
give notice of abandonment, and then the insurer must, under the 
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old rule, desist, at the peril of being held to have accepted the 
abandonment. Under the clause in question he runs no such risk, 
and may continue his exertions to rescue the property, and prosecute 
them to a successful termination, if possible. I do not think, how- 
ever, that the privilege continues indefinitely, or to a case where the 
insurer, after attempting a recovery, discontinues or suspends opera- 
tions for the recovery of the vessel. It seems to me clear that the 
case would be different if, after notice of abandonment, and after 
suspension of previous efforts and considerable delay, the insurer 
proceeded to take possession of the property for the purpose of res- 
cuing and recovering it. In the former case such acts are to be con- 
sidered as having been done for the benefit of all concerned. In the 
latter case, as well as where he proceeds for the first time to recover 
the property after abandonment, such acts would signify an accept- 
ance of the abandonment, and that the insurer was acting in the 
character of owner; and especially would this be so when the in- 
surer had preserved silence in reference to the abandonment, and 
had neither denied the right to abandon or give notice of a refusal 
to accept. The rights of the respective parties, as well as good faith 
and fair dealing, requires such construction to be placed upon the 
contract : Kaltenbach vs. MacKenzie, 3 C. P. Div., 479, 480, per Col- 
ton, L. J. The owner, from the time a legal abandcnment is made, 
ceases to have any right or interest in the property, which then be- 
comes vested in the insurer; and, while it remains incumbent upon 
the insured to show the facts which gave him the right to abandon 
he may relieve himself from that burden by showing acceptance, 
either express or implied, by the insurer. Whatever was done by 
the defendant in November, 1883, in attempting the rescue of the 
steamer Manitvba, has no bearing upon the question of abandonment 
under this clause of the policy, because no abandonment was at- 
tempted by the owner until those efforts were suspended, and had 
virtually ceased. Afterwards came the notice of December 13, 1883, 
to which the defendants returned no reply. Nothing was done un- 
til the following May, when the defendant sent Mr. Murphy to the 
scene of the disaster, who recovered the steamer, and brought her 
to the port of Detroit about the first of June, 1884. Now, in what 
capacity was the defendant acting when it sent Murphy to recover 
the steamer, and bring her to Detroit? Was it acting as owner, or 
merely as salvor for the benefit of all concerned? The intent with 
which they acted has much to do with the question of acceptance : 
Reynolds vs. Ocean Ins. Co., 22 Pick., 191. 
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If they intended to act as owners, it was an acceptance; but if they 
merely intended to rescue the steamer, and cause her to be repaired, 
and thus indemnify the owners, it would not be an acceptance, and 
the plaintiff would be obliged to prove facts which entitled it to 
abandon, before it could recover for a constructive total loss; so that 
the act in itself may be said to be ambiguous, and in such a case, 
looking to this act merely as evidence of abandcnment, I think the 
jury would have the right to construe the act most strongly against 
the defendant, for the reason that its interest was a matter entirely 
within its own knowledge, and by speaking it had the power to solve 
all doubts and dispel all ambiguities, and, although no duty rested 
upon it to say whether it accepted the abandonment or not, so long 
as it was both silent and inactive, yet, when it did act, its duty was 
to say fur what purpose, and with what intent it proposed to act : 
Peele vs. Merchants’ Ins. Co., 3 Mason, 27; Cincinnati Ins. Co. vs. 
Bakewell, 4 B. Mon., 541; Provincial Ins. Co. vs. Leduc, L. R., 6 P. 
C., 224; s. c., 11 Eng. Rep., 84. 

Taking what has been said on the subject of acceptance in con- 
nection with the facts tending to show the negligence of the defend- 
ant in not repairing the steamer in a reasonable time, or tendering 
the money found necessary by the surveyors to put her in repair, 
less one-third new for old, the acceptance was fully made out, and 
justified the verdict which the jury gave : Copelin vs. Insurance Co., 
9 Wall., 461; Peele vs. Suffolk Ins. Co., 7 Pick., 254; Reynolds vs. 
Ocean Ins. Co., 1 Metc., 160; Reynolds vs. Ocean Ins. Co, 22 Pick., 
191; Norton vs. Lexington etc. Ins. Co., 16 Ill, 235; Marmaud vs. 
Melledge, 123 Mass., 176. 

The defendant, however, contends that the rule recognized by the 
authorities above cited is modified, and in fact annulled, by the ex- 
press language of the policy, which provides as follows: “In case 
of loss or misfortune it shall be lawful and necessary to and for the 
assured, its agents, factors, servants, and assigns, to give the assurers 
prompt notice of the disaster, and submit the plan adopted for re- 
covering and saving the property, and to make all reasonable exer- 
tion in and about the defense, safeguard, and recovery of the said 
vessel, or any part thereof, without prejudice to this insurance; and 
after recovery, and the holding of a survey, by persons chosen by 
the insurers and insured, or their agents, made under oath, setting 
forth the particulars of actual damage received by the vessel in the 
disuster, and discriminating between those and former defects, and 
wear and tear, the insured are to cause the same to be forthwith re- 








656 Report of Decisions. [Sept., 


paired in accordance with the surveyor’s spetifications; and in case 
of neglect or refusal cn the part of the insured, its agents or assigns, 
to adopt prompt and efficient measures for the safeguard and re- 
covery thereof, or to repair the same when recovered, then the said 
insurers may, and are hereby authorized to, interpose and recover 
the said vessel, or after recovery to cause the same to be repaired, or 
both, for account, of the insured.” 

The defendant claims that, under this clause of the policy, it could 
interpose to rescue the steamer on account of the neglect of the 
owner so to do, and after recovery, it was under no duty or obliga- 
tion to repair, but could tender her back to her owner in her wrecked 
and damaged condition. I cannot accede to this view. The policies 
under which decisions have been made holding it to be the duty of 
the underwriter, when he takes possession and recovers a stranded 
vessel, to proceed with due diligence, and put her in repair, con- 
tained a clause somewhat different from the above, and substantially 
as follows: ‘“‘In case of the neglect or refusal of the insured to 
adopt prompt and efficient measures for the safeguard and recovery 
thereof, and to repair the same when recovered, then the insurers 
may, and are hereby authorized to recover the said vessel, and 
cause her to be repaired for account of the insured.” What change 
has been made in the legal effect of this clause by the difference in 
phraseology, as indicated in the extract above quoted, from the pol- 
icy in question? It has this extent, and no more; that if, after the 
insured recovers the vessel, he neglects or refuses to proceed to 
cause it to be repaired, the insurer may interpose, and do so for av- 
count of the insured. The object is that the survey may not be 
deemed conclusive, ur that with other proof, upon the question of 
damage; but in order to ascertain the extent of the loss, the insured 
may cause the vessel to be repaired for the purpose of ascertaining 
the extent of his liability. But the clause only applies where the in- 
sured recovers the vessel, and then neglects cr refuses to cause her 
to be repaired; and when the insured neglects or refuses to recover 
the vessel, and the insurer interposes and recovers her, he must, as 
before, do both. He must recover and cause to be repaired. There 
is no clause in the policy which authorizes, nor can it by any rea- 
sonable construction be made to authorize, the insurer to rescue the 
vessel and restore it to the owner in a wrecked or damaged condi- 
tion. The whole sentence (and indeed the whole policy) must be 
read and construed together. What the insurer is authorized to do 
depends upon the neglect’ or refusal of the insured to perform the 
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duties enjoined by that clause. These are to adopt prompt and effi- 
cient measures for the safeguard and recovery of the vessel, and to 
repair the same when recovered. The insurer is authorized to in - 
terpose, after recovery, to cause the same to be repaired. After re- 
covery by whom? This evidently refers to the neglect of the 
insured, after recovery by him, to cause repairs to be made, and not 
to the neglect of the company, after recovery by it, to cause repairs 
to be made. In the latter case, the insurer having interposed to re- 
cover the property, and having it in its possession, no new or further 
interposition is required by the policy, but the duty is imposed, 
from the interposition to recover, to proceed with due diligence, and 
cause the vessel to be repaired. This being the proper construction 
of the policy, the neglect of the defendant to cause the repairs to 
be made was evidence upon which the jury were at liberty to find an 
acceptance by the defendant of the abandonment. 

This conclusion renders a decision of the other questions involved 
unnecessary. The judgment is affirmed. 


The other justices concurred. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas No. 3, of Philadelphia County. 


FIRE ASSOCIATION OF es 
\ 


US, 
SOLOMON ROSENTHAL.* ) 


The company elected to repair and commenced on the work, but under an 
ordinance existing at the inception of the policy, the city authorities for- 
bade the repairs to be completed with wood. ‘lhe insured stil retused to 
accept the sum offered as pecuniary damages, and after a prolonged delay 
completed the repairs with brick. 

Held, That upon exercising its election the company was bound to repair re- 
gardless of cost, or pay damages for its failiure. The coutract of insur- 
ance was made subject to the risk of interference by the authorities. 

Held, That the obligation to repair was not necessarily confined to the specific 
material previously used. 

Held, That the company was liable for the cost of repairing with brick and 
for damages resulting from loss of rent through the delay. 


W. E. Lirrreron and E. C. Mircuetz, for Plaint:ff in Error. 
Davin A. Gourick, fur Defendant in Erior. 
Cuark, J. 

This action of covenant was brought upon a perpetual policy of 
fire insurance, issued by the Fire Association of Philadelphia, 27th 
day of August, 1870, to Solomon Rosenthal, “to indemnify the said 
assured from loss or damage by fire,” according to the terms and 
conditions of the policy, to the amount of $2,000 on a three-story, 
brick store and dwelling-house, situate on the north side of Spring 
Garden, west of Eleventh Street, in the city of Philadelphia. A 
more particular description of the premises wes contained in a 


* Opiuion filed, October 5, 1885, 
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survey, signed by the assured and deposited in the defendant’s 
office. The general obligations assumed by the association were to 
be complied with as expressed in the policy, in the alternative as 
follows :— 

The said association shall within thirty days after proof of such damage, if 
the loss be not total, proceed with reasovuable diligence to put the said build- 
ing into as good a state of repair as the same was before so injured by the 
fire, or shall, within sixty days after such proof, pay for such damages, ac- 
cording to an estimate thereof, to be made by arbitrators mutually chosen. 

Or, in case of a total loss on this policy, the association shall rebuild the 
same with convenient-speed, or pay the amount insured thereon within ninety 
days ; in either of these cases the deposited money shall be retaived and the 
policy canceled. 

The building insured consisted of a three-story brick, a three- 
story frame, and another two-story brick, in the rear, located in the 
order named. On the 16th of August, 1881, a fire occurred, and 
the frame portion of the building was wholly burned out; the 
other portions were also more or less injured. Notice of the loss 
was promptly given, and on the 18tb of August the association 
notified the insured that the damages to his buildings had been 
estimated at $650, which amount the association was prepared to 
pay or proceed to repair. Rosenthal refused to accept this sum, 
and said they might go “ahead with the repairs.” The associa- 
tion thereupon instructed their builders, M. B. & Co., to proceed, 
but after several days’ work had been done, notice was given to the 
assuciation and also to the builders by the building inspectors of 
the city, that under the ordinance of council of 11th of April, 1863, 
the rebuilding in wood was condemned, and that the erection of a 
wooden structure was prohibited. In compliance with the notice, 
the builders at once abandoned the work, and it was never after- 
wards resumed. Mr. Rosenthal himself, however, in February, 
1882, began, and in April following completed, the repairs, using 
brick instead of wood as required by the city ordinance. The suit 
was brought November 15th, 1881. The declaration contained three 
counts: the first averred a partial destruction of the premises 
insured, by fire, and a failure of the defendants to pay the loss or 
repair the building; the second that the defendants had elected to 
repair, but had failed to do so; and the third that the defendants 
had offered to pay $650, or to make the repairs, and that the sum 
offered having been declined, the defendants thereupon began, but 
declined to comp ete the repairs, whereby the building was for a 
long time untenantable, and the plaintiff was deprived of his rents, 
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etc. The plaintiff's claim was for the cost of making the repairs 
with brick, the cheapest non-combustible substitute for wood, and 
also for the loss of rents. The defendants on the other hand, con- 
tend that in any event the plaintiff could not recover more than the 
cost of putting the property ia the same condition it was before the 
fire occurred, and if the burnt portion of the house was of wood, 
the recovery could not be beyond the cost of a wooden structure; 
that if the defendants did elect to rebuild instead of paying the loss, 
they were relieved from any obligations which must arise from such 
election, if the building inspectors prohibited them from rebuilding 
the house as it was before the fire, and if the offer of $650 was ade- 
quate to restore the property in wood the payment of that amount 
would be the proper measure of their liability. 

The court refused points to this effect, and instructed the jury 
that the defendants were liable for the cost of repair with brick, and 
also for the rents lost from the failure to carry out their undertaking 
to repair. There was no dispute as to the amount which the 
plaintiffs should recover under this instruction, and a verdict was 
taken with the defendant’s approval, subject, however, to an excep- 
tion to the plaintiffs right to recover upon the basis or according to 
the measure stated. The risk’ was upon the building as a whole, 
the loss therefore was but a partial one, and the alternative obliga- 
tion on the part of the association in the first instance, was within 
sixty days after proof of loss to pay the damages incurred, or to 
proceed with reasonable diligence to put the premises “in as good 
a state of repair as the same was in before so injured by the fire,” 
that the association elected to repair is clearly shown by matters 
which are undisputed and unequivoenl. The defendant’s assertion 
that they were “prepared to pay the $650,” or proceed to repair, 
the plaintiffs refused to accept that sum, the immediate employment 
of builders, who were instructed “to go ahead and make the 
repairs,” the de.ivery of the material upon the ground, and the 
actual performance of four or five days’ work upon it, are facts 
admitted, which in our judgment prove this point beyond possible 
question. An election in such case is established by proof of any 
decisive act, by which the purpose of the party to make a deliberate 
choice is clearly manifested: Walton vs. Coulson, 9 Pet., 62; Gor- 
rett's Appeal, 100 Penn. St., 601. 

It is also a well-settled rule of law, that when an election is open 
between alternative conditions of a contract, the alternative chosen 
must be adhered to; an election once made is irrevocable: Leake, 
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2d Ed., 679; Bainey vs. Killmore, 1 Barr., 35; Beale vs. Insurance 
Co., 36 N. Y., 532; Heilman vs. Ins. Co., 75 N. Y., 7; Benjamin on 
Sales, 359; Whar. on Cont., 623, and cases there cited. When an 
insurer elects to repair under a clause in the policy giving that right, 
the conditions of the contract, which before were alternate, are 
thereby resolved into an absolute agreement. It must be assumed 
that the election was made in view of all such matters, as in the law 
otherwise may effect the transaction, and the principles of law inci- 
dent to the alternative chosen are alone applicable. The amount of 
the loss ceases to be a question; there can be no inquiry as to that. 
The original contract by virtue of the election, is a contract to 
rebuild, and the rights and responsibilities of the parties are to be 
measured accordingly. There can be no after recovery of the original 
loss; the insurer, in case of default, is liable only for damages upon 
the footing of a contract to rebuild or repair, which may be more or 
less than the amount insured. The rule which produces this result 
is applicable to contracts in general; we have not found any cases in 
this court, in which it has been applied to the contract of insurance; 
but in the courts of some of the States the rule has been very dis- 
tinctly declared, and thusapplied. In Rider vs. Commonwealth Ins. 
Co., 52 Barb. (N. Y.), 447, it was held that in case of an election 
to repair, if the repairs are defective, the insurers must make the 
defect good. 

In Parker vs. Eagle Ins Co.,9 Gray (Mass.), 152, it was held, 
that if the insurer commences to repair but does not complete, the 
assured is entitled to recover the difference between the value of 
the repairs made and what the value would have been if they had 
been fully completed. See also Times Ins. Co. vs. Hawke, 5 H. & M., 
935; Brinley vs. National Ins. Co., 11 Met. (Mass.), 195. In Morrell 
vs. Irving Fire Ins. Co., 33 N. Y., 429, a building was insured against 
fire to the amount of $3,000; the policy contained the following 
clause :— 

In case of loas or damage to the property insured, it shgll be optional with 
the company to replace the article lost or damaged with others of the same 
kind or quality, and to rebuild or repair the building or buildings within a 


reasonable time, giving notice of their intention toe do so within tweuty days 
after having received the preliminary proofs of loss, etc. 


The building was destroyed by fire, and the company gave notice 
that they were prepared to rebuild, and did undertake to do so; the 
insured alleged that there had not been a substantial compliance 
with the stipulations to rebuild and brought an action on the policy 
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to recover the amount of the original loss; it was held that after the 
election and notice, a contract to rebuild existed between the parties 
of such a kind that the contractor had received the entire considera- 
tion in advance; that if this contract was not fulfilled by the in- 
surer he was liable for the damages sustained by the non-fulfillment 
of the contract, which may be more or less than the amount insured, 
and that the action, consequently, should have been brought to 
recover damages for breach of contract. See also Wynkoop vs. Ins. 
Co., 91 N. Y., 478. 

It is contended, however, that the ordinance of 1863, and the 
action of the building inspectors in pursuance thereof, prohibited 
the exact performance of the contract; that the replacement or 
repair with wood was unlawful, and rendered impossible. But an 
agreement to put in the same state of repair, does not necessarily 
imply the employment of the same, perhaps not even of similar 
material. The same state of repair may be effected by other mate- 
rials of equal or greater value, suitable and appropriate for the pur- 
pose, in view of the location, uses, architectural style, or appearance 
of the property. The defendant’s election imposed no particular 
obligation to build with wood, if for any reason wood could not be 
employed. The contract, therefore, involved no impossibility; it 
did involve a greater expense perhaps, than was anticipated, but the 
plaintiff was in no way responsible for that; and the existence of a 
police regulation prohibiting the use of wood, of which they may 
have had uo knowledge, cannot any more relieve them from the 
obligation of their contract than would the rise of prices of materials 
in the market. They agreed to put the premises in repair, and they 
were bound to comply with their contract, using such materials as 
were suitable for the purpose and were allowed by law. The con- 
tract of insurance, and the election under it were both made after 
the adoption of the city ordinance. The parties of course contracted 
with reference to the law as it existed at the time, and consented to 
be bound by it; whether the city authorities would permit the build- 
ings to be repaired in wood was therefore a risk which the insurers 
assumed at the issuing of the policy, and which they re-assumed at 
the making of the election: Brady vs. N. W. Ins. Co., 11 Mich., 
425. When the fire association made their election in the mode 
indicated in their contract, the contract became precisely what they 
elected to make it, and the rights of the parties were theraby fixed. 
They cannot now recede from their election without the consent of 
Rosenthal, whatever may be the consequence as to expense. 
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In Brown vs. Royal Ins. Co., 1 Ellis & Ellis, 853, the defendants 
executed a policy insuring plaintiff's premises against fire, reserving 
to themselves “the right to re-instatement in preference to the pay- 
ment of claims.” The premises were damaged by fire, and defend- 
ants elected to re-instate them, but did not do so. To an action for 
not paying compensation or re-instating, defendants pleaded that 
they elected to re-instate, and were proceeding to do so, when the 
commissioners of the sewers, under the metropolitan building act, 
1885, caused the psemises to be taken down, as being a structure in 
a dangerous condition, and that such dangerous condition was not 
caused by damage from the fire. On demurrer held by Lord Camp- 
bell, C. J., Crompton, J., and Hill, J. (dissenting, Erle, J.), that the plea 
was bad, inasmuch as the contract to re-instate being lawful at and 
ever since the time of contracting, the alleged impossibility of its 
performance was no defense, and defendants were bound, if they 
could not perform it, to pay damage for not doing so. This case is 
cited with approval in Wood on Insurance, 262, and in May on 
Insurance, 535; and in their discussion of the subject the same 
general view of the law is by both authors adopted. In some of the 
States a different or somewhat modified rule has been asserted, but 
an examination will show that the cases were controlled either by the 
‘ express provisions of the company’s charter or of the coutract itself. 

If, after having made his election, the insurer fails to proceed with 
the work with reasonable dispatch liability attaches for damages 
resulting from such unreasonable delay: Wood on Insurance, 256; 
Haskins vs. Hamilton Mut. Ins. Co., 5 Gray (Mass.), 432. The 
rental value of property was evidence to aid in the computation. 
The whole house was shown to have been untenantable from the 
time of the fire until the plaintiff himself made the repairs. If the 
association fairly undertook the work and afterwards abandoned it, 
some compensation was due to the assured for the delay which 
resulted; and whilst rents, as such, were perhaps not recoverable, 
the rental value of the property was a proper element in the assess- 
ment: Brown vs. Foster, 51 Pa. St., 165; Rodgers vs. Remus, 69 
ibid, 432. The extent of the damages arising from the delay is not 
& question in this case, as the verdict was taken with the defendant’s 
approval as to the amount. 


Judgment affirmed. 


Having elected, and begun to repair, without any qualification as 
to what kind of material they would use, or how they would make 
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the repairs, except as provided in the policy, to “put the building 
into as good a state of repair as the same was before so injured by 
fire,” the order of the building inspectors was no excuse for not per- 
forming their undertaking. They were at liberty to use brick or 
any other non-combustible material; and the destruction of the 
frame was but a part of the damage done to the building. 

The ordinance which authorized the building inspectors being in 
force when the policy was issued, it must be presumed that the con- 
tract was made subject to the ordinance: Ins. Co. vs. Cropper, 8 
Casey, 355; Ins. Co. vs. Drach, 5 Outerbridge, 278; Burkhard vs. 
Ins. Co., 6 Outerbridge, 266. 

The language in the policy sued upon is that of the association, 
and the clause reserving the right to repair was, doubtless, designed 
to meet their own convenience. It made it optional with them to 
use any lawful material that was suitable for putting the building 
into as good a state of repair, etc.; and having elected under it, they 
were bound to use such suitable material as the law would permit. 

An unlawful intention is not to be presumed: Pollock’s Princi- 
ples of Contracts, 302; Leake on Contracts, 230. 

“Tf a contract be reasonably susceptible of two meanings, one 
legal and the other not, that interpretation shall be put upon it 
which will support and give it operation:” 2 Chitty on Contracts, 
(11 Am. Ed.), 977; Brady vs. N. W. Ins. Co., 11 Mich., 425 (s. c., 
4 Bennett F. I. C., 663). 

“Tf the insurance company once elects to rebuild, it runs the risk 
of any rise of price of materials, or of any extraordinary and unex- 
pected difficulty in fulfilling the contract. It must rebuild or pay 
damages. The ordinary rules governing insurance are dispensed 
with, aud the case is governed by principles applicable to contracts 
in general.”—Prof. T, W. Dwight, in note in 3 Am. Law Register, 
(N. S.), 415. 

“Tf after he (insurer) has commenced to rebuild he is interfered 
with by the public authorities and prevented from completing his 
work, or the building is ordered to be taken down as dangerous, 
even though its dangerous character was not attributable to the fire, 
the loss will be his:’ May on Insurance (2 Ed., 1882), See. 433; 
3 Sutherland on Damages, 94; Brown vs. Royal Ins. Co., 5 London 
Jurist, N. S., 1,255 (s. ¢., 4 Bennett F. I. C., 371); Bank vs. Ins. Co., 
9 Ins. L. Jour., 930; Morrell vs. Ins Co. (N. Y. Ct. of Appeals), 4 Ben- 
nett F. I. C., 766; Beales vs. Ins, Co., 36: N. ¥., 522; Heilman vs. 
Ins. Co., 75 N. ¥., 7; Wynkoop vs. Ins. Co., 91 N. Y., 478. 
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At first glance the New York decisions seem to be, that the elec- 
tion to rebuild supersedes the policy with a contract to rebuild, but 
a closer examination will detect underneath the loose language of 
the court, the true principle, which is, as laid down in the English 
eases, that the election does not create a new contract, but simply 
narrows the orivinal contract to that one of the two alternatives. 
Nor does it introduce new principles; it simply carries with it the 
principles incident to that alternative—the principles that govern 
building contracts. 

In a note in the 9 Ins. Law Jour., 935, the editor says: ‘ What- 
ever inaccuracies of expression may have been used, the construc- 
tion usually placed by the American courts on the replacement clause 
is not essentially different from that of the English courts.” Ins. 
Co. vs. MeLanathan, 11 Kansas, 533, the court held that the insurers 
were liable for the damage to the house from exposure to the 
weather, through their failure to perform their eleetion to repair. 

When an insurance company undertook to re-instate, and before 
completing the work, another fire took place, it was held that, as 
the re-instatement was not finished before the second fire, the com- 
pany was not entitled to any reduction for the part done: Smith 
vs. Colonial M. F. I. Co., s. ¢. Australia: Hine & Nichols, Dig. Ins. 
Decisions, p. 553. 

This is a well-established principle of the law of building con- 
tracts: Dermott vs. Jones, 2 Wallace, 1. 

A careful examination of the fire imsurance eases reported in 
this country and Great Britain has failed to find a single case 
where it has been held that an election to rebuild or repair did 
not bind the insurer and make him liable for what it cost to do it, 
regardless of the value of the building as it was before the fire and 
the amount for which it was insured, except the Home Mutual 
Insurance Co. vs. Garfield, 60 Il., 124, where the company, which 
was a mutual one, gave notice and then refused to revuild because 
it would cost more than the amount insured. The court held that, 
although the charter forbade the directors expending for rebuilding 
more than the amount insured, yet the insured was entitled to 
recover not only the amount of the policy and interest, but also 
“the rental value of the ground during the time of the delay caused 
by the act of the company,” 

While a careful search has failed to find a case before the 
Supreme Court of Pennsylvania directly in point, it has proved 
that the court has always adhered in a clear and decisive manner 
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to the principle that an election is binding, and that “it is the 
province of courts to enforce contracts, not to make or modify 
them:” Baney vs. Kilmer, 1 Bar., 35; Bruner vs. Sheik, 9 W. & S., 
119; Insurance Company vs. Sennett, 1 Wright, 205; Shultz vs. 
Wireman, 4 Phila., 121. 

But if their undertaking to repair had involved them in “hard- 
ship and inconvenience,” it would not excuse their failure to repair. 
“It must be impossibility, not difficulty, that will excuse from per- 
formance of a contract:” Huling vs. Craig, Addison, 342; Myers vs, 
Drake, 10 Watts, 110; Commonwealth vs, Comly, 3 Barr., 372; The 
Harriman, 9 Wallace, 161; Bullock vs. Dommett, 6 Term, 650; 
Brecknock Co, vs. Pritchard, 6 Term, 750; Adams vs. Nichols, 19 
Pickering, 275; Trustees vs. Bennett, 3 Dutcher, 513; Dermott vs. 
Jones, 2 Wallace, 1; Beebe vs. Johnson, 19 Wendell (N. Y.), 500. 





1886. | Carpenter vs. Continental Ins. Co. 


SUPREME COURT OF MICHIGAN. 


CARPENTER 
va. 


CONTINENTAL INS. CO.* 


Evidence to show knowledge on the part of an alleged agent of the insured of 
other insurance was rightly excluded where no agency had been shown to 
exist. 


The policy provided that if the insured should have or afterwards make an- 
other contract of insurance whether valid or not, it should be void. 


Held, That insurance procured by a mortgage on the interest of the insured, 
without the knowledge of the latter, in conformity with a mortgage clause, 
was not other insurance within the meaning of the policy. 


Held, That where after knowledge of such other insurance the company with- 
out dissent proceeds to adjust the loss, this is a waiver of the alleged for- 
feiture. , 


Batpwin & Draper, for Plaintiff. 
F. A. Baxer and Joun Arginson, for Defendant and Appellant. 


CHAMPLIN, J. 

The plaintiff was the owner of the undivided half of the premises 
insured. At the time the insurance which forms the subject of this 
controversy was effected, Arthur C. Emmons, a grandson of plaintiff, 
was the owner of the other undivided half. The risk was written in 
defendant company, September 10, 1880, upon a written application 
of plaintiff, reference to which will be made further on. In August, 
1880, Polly Carpenter and Arthur C. Emmons united in a mortgage 
to one William R. Jones, of Waterford, Oakland County, Michigan, 


* Decision rendered, June 17, 1886. 
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which bears date the fifth, and was acknowledged by Arthur on the 
ninth, and by plaintiff on the eleventh of August, and covers the 
property insured by defendant. This mortgage contains the follow- 
ing clause : “ And it is also agreed, by and between the parties to 
these presents, that the said parties of the first part (so long as the 
moneys secured by these presents are unpaid) shall and will keep 
the mortgage interest of the party of the second part, or his assigns, 
in the buildings erected and to be erected upon the lands above con- 
veyed, insured against loss and damage by fire to the amount of 
two thousand dollars; and, in default thereof, it shall be lawful for 
the said party of the second part, his executors, administrators, or 
assigns, to effect such insurance, and the premium and premiums 
paid for effecting the same shall be alien on the said mortgaged 
premises, added to the amount secured by these presents, and paya- 
ble forthwith, with interest at the rate of 7 per cent per annum.” 

It was claimed on the part of the plaintiff, and testimony was in- 
troduced which had a tendency to prove, that the debt which the 
mortgage was given to secure was the individual debt of Arthur, and 
that plaintiff merely joined in the mortgage as surety for him. On 
the ninth day of September, 1880, a policy was issued by the Water- 
town Insurance Company, in and by which this company insured 
Arthur C. Emmons and Polly Carpenter upon the dwelling-house 
situated on the mortgaged premises in the sum of $2,000. It was a 
disputed question upon the trial whether Polly Carpenter knew or 
had any notice of the insurance in the Watertown Company until 
after the fire which consumed the dwelling insured in defendant’s 
policy. The plaintiff gave testimony tending to prove that the in- 
surance in the Watertown Company was obtained, without her 
knowledge, by the mortgagee for his own benefit. There was a 
clause in the policy stating that the “loss, if any, payable to Wm. R. 
Jones as his mortgage interest may appear.” On the other hand, 
the defendant's testimony tended to show that the plaintiff's agent 
had knowledge of the insurance at the time it was made, The jury 
have found specifically, in answer to a question, that the plaintiff did 
not know of the issuing of the Watertown policy until after the fire. 
But the defendant claims that the court committed an error in ex- 
cluding certain testimony offered by it tending to show that the 
plaintiff had such knowledge. Defendant produced John H. 
Dresser, who testified that he was the agent who issued the policy in 
the Watertown Company; that Samuel W. Smith, of Pontiac, told 
him that Mr. Jones had a mortgage on the property, and was to have 
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insurance; that they wanted a policy to secure Jones’ interest. 
Thereupon he examined the property, and while there had a conver- 
sation with Elias R. Emmons, ani told him that he represented the 
Watertown Compatty, and Emmons said that the Watertown Com- 
pany was one he knew nothing about; that he (Dresser) might 
look at the house, and if he concluded to take a policy he would no- 
tify Mr. Smith, and Smith could let the witness know. The court, 
on motion, struck out that part of the above testimony relative to 
what was to be told to Mr. Smith. The witness further testified 
that he saw Mr. Smith a few days afterwards, but did not then write 
the policy. Witness was then asked, “What did Smith tell you as 
to what he had heard from Mr. Emmons?” This was objected to 
and excluded. The witness then testified that he did not issue the 
policy right then when he saw Smith, nor for a week or ten days af- 
terwards. The witness was further asked this question, which was 
rejected on the objection made by defendant that it was leading and 
incompetent, viz.: “When the policy was finally issued, was it taken 
out in accordance with instructions from Mr. Jones as mortgagee, or 
whether Smith purported to act in the matter under the instructions 
or advice of Mr. Emmons or Mrs. Carpenter?” This question was 
also asked ; “I will ask what Mr. Smith informed you when you saw 
him after going to Orion, and seeing Mr. Emmons?” To which the 
same objection and ruling were made. 

The foregoing rulings are the errors complained of. The defend- 
ant had introduced testimony from which it claimed that it had es- 
tablished the fact that Elias R. Emmons was the general agent of 
plaintiff, and his contention is that the knowledge of the agent is 
knowledge of the principal, and consequently the plaintiff is charge- 
able with any knowledge which Elias R. Emmons had of the insur- 
ance in the Watertown Company. But no claim is made that either 
the plaintiff or Elias R. Emmons was ever informed, previous to the 
fire, that a policy had been issued in the Watertown Company. 
What was attempted to be shown was that the plaintiff assented 
that the mortgage interest of Jones might be insured in the Water- 
town, and this was no more than the express terms of the mortgage 
provided might be done. The evidence was very remote, if admissi- 
ble at all. Mr. Smith had already been sworn, and seems to have 
had no very definite recollection about having had any conversation 
with Mr. Emmoas upon the subject of insuring the mortgage interest 
in the Watertown. The fair inference from his testimony is that he 
had no such conversation. As the case stood, the agency of Elias 
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R. Emmons had not been made out. He was not a party to the 
mortgage, and had no interest in the property insured. Mrs. Car- 
penter, being a mere surety in the mortgage, was not interested in 
having it insured for the benefit of the mortgagee. Under the cir- 
cumstances, the proposed testimony was rightly excluded. 

There is a clause in defendant’s policy whicd reads as follows . 
“Tf the assured shall have, or shall hereafter make, any other con- 
tract of insurance, whether valid or not, on the property hereby in- 
sured, or any part thereof, without consent of this company written 
hereon, this policy shall become void.” The defendant claims that 
the insurance in the Watertown Insurance Company constituted 
double insurance, and rendered the policy void. This claim is met 
by the plaintiff (1) by evidence which, if believed by the jury, would 
create an estoppel; and (2) by evidence which, if believed, would 
amount toa waiver of any forfeiture by reason of the prior insur- 
ance. 


1, There was a written application for the insurance, which was 
signed by the plaintiff, and delivered to defendant’s agent, Mr. 
Warner. This application the agent claims to have lost. The 
plaintiff introduced oral testimony of its contents, to the effect that 
it contained the statement that Mr. Jones held a mortgage upon 
the property, and that he had the right to get the property in- 
sured for $2,000; that the application was filled out by the agent 
of the company from information given him by Elias R. Emmons, 
and was signed by the plaintiff. The policy in question was based 
upon that application; and, if the company neglected to make the 
proper entry upon the mortgage, permitting this insurance under 
the Jones mortgage pursuant to the informaticn contained in the 
application, they are estopped from now insisting that the insurance 
obtained in obedience to the mortgage clause by the mortgagee 
avoids the policy. The application gave the defendant all the in- 
formation that was necessary to protect its rights, and also to pre- 
serve the rights of the mortgagor in case the mortgagee shouid 
procure the insurance. To hold otherwise would place the mort- 
gagor in a perilous and uncertain position. The mortgagee could. 
by obtaining insurance of which the mortgagor had no knowledge, 
render void all insurance which the mortgagor might have ob- 
tained upon the property. We think the mortgagor has complied 
with the spirit of this clause of the policy when he states in his 
application the mortgage and the amount of insurance for the 
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mortgagee’s benefit authorized thereby. No fraud or evil conse- 
quences can be practiced upon or arise to the insurance company 
where such statement is made. It can write its policy and frame 
its risk with reference to such information. 

It was a disputed question upon the trial whether the mortgagor, 
the plaintiff in this suit, knew or assented to the insurance obtained 
in the Watertown Company for the benefit of the mortgagee. The 
evidence tended strongly to prove that this insurance was obtained 
by the mortgagee without any notice or demand having been made 
upon the mortgagors to do so. It has been held that a policy made 
by a mortgagor, to cover the interests of the mortgagee, without 
his knowledge or consent, is not other insurance: Johnson vs. 
North British & Mercantile Ins. Co., 1 Holmes, 117. And 
in Titus vs. Glens Falls Ins. Co., 81 N. Y., 415, 416, Mr. Justice 
Earl, in speaking of a case which is parallel with the one under 
consideration, says : “ It is true that Merrill’s mortgage contained a 
clause providing that he should keep the mortgaged buildings in- 
sured, and assign the policy to the plaintiff, and that, in case of 
default on his part, the plaintiff might procure such insurance at 
his expense, and add the amount paid thereon to the mortgage. 
But that clause could not operate until there was defau't on the 
part of Merrill, and he could put in default only upon refusal or 
neglect to procure the insurance after some sort of notice or de- 
mand. Besides, the plaintiff, in procuring that insurance, acted for 
himself and in his own interest, and hence his act in procuring it 
cannot be so far regarded as the act of Merrill as to violate the 
clause of the policy now under consideration. It was not other in- 
surance within the meaning of the policy procured by Merrill.” 
See, also, Fox vs. Phoenix Fire Ins. Co., 52 Me., 333; Adtna Fire Ins. 
Co. vs. Tyler, 12 Wend., 507; s. c., 16 Wend., 386; Carpenter vs. 
Providence Wash. Ins. Co., 16 Pet., 501; Nichols vs. Fayette Mut. 
Fire Ins. Co., 1 Allen, 63; Burbank vs. Rockingham Mut. Fire Ins. 
Co., 24 N. H., 550; Norwich Fire Ins. Co. vs. Boomer, 52 Ill., 442; 
Williams vs. Crescent ete. Ins. Co., 15 La. Ann, 651; Burton vs. 
Gore Dist. Mut. Fire Ins. Co., 12 Grant (U. C.), 156. 

In this case the jury have found that the plaintiff did not know, 
until after the fire, of the issuing of the Watertown policy. This 
is conclusive, and settles the controversy over this clause of the pol- 
icy. The assured did not make any other contract of insurance, 
and consequently there is no ground for claiming that the policy is 
invalid for that reason. 
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2. should it be held that the insurance in the Watertown Com- 
pany was double insurance, the evidence was sufficient to authorize 
the jury to find a waiver of the prior insurance in the Watertown 
Company as a cause of forfeiture under this clause of the policy. 
That such cause of forfeiture may be waived by the insurer, and the 
policy be deemed in force, is now too well settled to be drawn in 
question: Pennsylvania Fire Ins. Co. vs. Kittle, 39 Mich, 51; 
Lyon vs. Travelers’ Ins. Co., 55 Mich., 141; s. c, 20 N. W. Rep. 
829; Westchester Fire Ins. Co. vs. Earle, 33 Mich., 143; Titus vs. 
Glens Falls Ins. Co., 81 N. Y., 419; Insurance Co. vs. Norton, 96 U. 
S., 234; Gans vs. St. Paul Fire & M. Ins. Go., 43 Wis., 109; Allen vs. 
Vermont Mut. Fire Ins, Co, 12 Vt., 366. It is also true that, 
where a policy becomes absolutely void at once upon insurance 
having been obtained without consent, nothing short of a new con- 
tract on valid consideraticn, or such conduct as, by misleading the 
insured to their prejudice, would operate as an estoppel, can revive 
the policy: New York Cent. Ins. Co. vs. Watson, 23 Mich., 486. In 
such case, that is, of prior insurance, the risk never attached; and 
the premium paid, in the absence of fraud, belongs to the person 
paying the same, and the insurance company would have no right to 
retain it. But if, with a knowledge of the fact, the imsurer does 
any act which recognizes the existence and validity of the contract, 
the premium paid and retained by the insurer will be a sufficient 
consideration to support the waiver and revive the contract. So, 
likewise, will the putting of the asssured to inconvenience, cost, or 
expense under circumstances which recognize the continued liability 
of the company. 

In this case the defendant was informed of the insurance in the 
Watertown Company immediately after the fire, and then might 
have repudiated any liability upon the contract, but remained silent 
and inactive. But, instead of this, the defendant, by its agent, after 
receiving such information, took steps looking towards the adjust- 
ment of the loss, and only consistent with a recognition of the con- 
tinued liability of the defendant. It asked and obtained informa- 
tion respecting the value of the building destroyed by fire, the 
indebtedness of Mr. Emmons to one Funston, and whether he had, 
at any time within a year then past, threatened to injure Mr. Em- 
mons by fire or otherwise. Mr. Emmons was acting for the plaintiff 
in supplying information as to the fire and loss, and adjusting it 
with the insurance company. In obedience to the request for in- 
formation by the agent of the company, he made inquiries with ref- 
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erence to Funston, and made three trips into Detroit, to see and 
communicate with the agent in reference to the matter inquired 
about. Upon the whole evidence, I think, if there had been a for- 
feiture of the policy upon the ground stated by the company, the 
jury were justified in finding that it had been waived. 

In any view we can take of the issues presented to us, the judg- 
ment of the circuit court ought to be affirmed. 


The other justices concurred. 





Report of Decisivns. 


ul’ OF APPEALS OF MARYLAND. 


Appeal from the Circuit Court of Baltimore City. 


DISTRICT GRAND LODGE No. 5, 
INDEPENDENT ORDER OF B’NAI B’RITH 


Us. 


JEDIDJAH LODGE No. 7.* 


A subordinate lodge of the Independent Order of B’nai B’1ith had been duly 
incorporated under an act of the legislature. The grand lodge seeking to 
gain control of their endowment fund, the scheme was resisted by the sub- 
ordinate lodge and the charter granted by the grand lodge was forfeited. 

{ In a suit instituted by the grand lodge claiming title to the fund by reason 
‘of the forfeiture of the charter. Held, that the subordinate held the fund 
in controversy by virtue of its corporate charter, and its right thereto was 
unaffected by the action of the grand lodge. 


The opinion states the case. 


M. R. Watrer, Istpor Rayner, and Brernarp Carter, for Appellant. 
Henry F. Garey and Ws. Pingyey Wavrte, for Appellee. 


Mitter, J. 

It is not our purpose, nor is it necessary to, review in detail the 
mass of testimony, oral and documentary, contained in, and by 
agreement made part of, this record. All that need be done is to 
state briefly the origin of the “endowment sinking fund,” over 
which the controversy has arisen, and its status on the 10th of July, 
1884, when the original bill in this case was filed. 

“The Indenendent Order of B’nai B'rith,” membership in which 


* Devisiou rendered, March 11, 1886.—From Eastern Reporter. 
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is confined to Israelites, was instituted about forty years ago, and has 
since increased to such an extent that it now has numerous lodges 
in most of the States of the Uniov. Originally the order resembled, 
in its main features, that of the “Odd Fellows,” and other similar 
voluntary organizations for benevolent purposes, such as alleviating 
the wants of the poor and needy, visiting and attending the sick, 
and assisting the widow and orphan. The primary or subordinate 
-lodges are grouped into districts, over which are district grand 
lodges composed of delegates elected by the subordinate lodges 
upon a prescribed basis of representation. Above these is a “ con- 
. stitution grand lodge,” which meets once in seven years, composed of 
one delegate chosen by each lodge from among its past presidents. 

There is also an appellate court for the settlement of controversies 
arising within the order. Among the general laws is one which re- 
quires each subordinate lodge to obey the ordinances, laws, and 
resolutions of the “constitution grand lodge,” its district grand 
lodge, and the final decisions of the appellate court, under penalty 
of suspension and forfeiture of their charters. These charters are 
paper documents emanating from and issued by the district grand 
lodges to the subordinate lodges within their respective territorial 
limits. The revenue of the entire order arises, with the exception 
of occasional voluntary donations, from fees, dues, or assessments 
levied upon the members of the subordinate lodges, and the ex- 
penses of the higher as well as the inferior lodges are paid out of 
the income thus derived. 

Jedidjah Lodge, of Baltimore, was the oldest and largest primary 
lodge in this State. At first it belonged to district No. 1, and in 1852 
received its documentary charter from the grand lodge of that dis- 
trict. Afterward it fell within the limits of district No. 5, and in 
1867 received a similar charter from the grand lodge of that district. 
This latter district, whose limits were enlarged and changed, now 
includes the State of Maryland, the District of Columbia, and the 
States of Virginia, North Carolina, South Carolina, and Georgia. 
There are thirty-four subordinate lodges in this district, and of all 
these Jedidjah Lodge continued to be the largest in numbers up to 
the time the litigation in this case commenced. Two other facts 
important to be stated in this connection an1 important to the decis- 
ion of the question before us, are, that in December, 1853, Jedidjah 
Lodge was incorporated under the act of 1852, chap. 231, then in 
force, and in February, 1870, district grand lodge No. 5 was also in- 
corporated under the general corporation law of 1868, chap. 471. 
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For along period after its organization Jedidjah Lodge divided 
its income into two funds: Ist. A beneficial fund devoted to the 
expenses of the lodge, the support of sick and distressed members, 
and for such useful and benevolent purposes as the lodge might see 
proper to promote, and 2d. A widows and orphans’ fund appro- 
priated exclusively to the support of the widows and orphans of 
deceased members. After a time, and after considerable opposition, 
the district grand lodge adopted an endowment plan by which the 
sum of $1,000 was to be paid to his widow and children upon the 
death of a member, thus practically introducing a system of mutual 
or co-operative life insurance. The money to pay these endow- 
ments was raised by assessments upon all the members of the sub- 
ordinate lodges, and the grand lodge acted simply as a receiving 
and disbursing agent; thus, upon the death of a member his lodge 
gave notice thereof to an officer of the grand lodge, who thereupon 
issued requisitions upon all the lodges in the district for their re- 
spective quotas, and upon receiving the money, transmitted it to the 
lodge of the deceased member, to be paid to his widow or childten, 
or to the beneficiary designated in his endowment and certificate. 
In order to strengthen this system an amendment to the endowment 
law was adopted in 1874, to the effect that a certain portion of the 
amount assessed upon the death of a member should be paid as 
above stated, and the balance should be placed to the credit of a 
fund, to ‘be called the “endowment sinking fund.” This fund in 
each lodge was intrusted to its trustees, who were required to give 
bond annually, and were empowered to invest the same with the 
accruing interest in such securities as they may deem best; and it 
was further expressly provided that “ each lodge shall have control 
of” this fund. These were the provisions of the endowment law'as 
amended in 1878. By an amendment made in 1879 the trustees 
were directed to invest “in United States registered securities,” 
and the word “custody ” was substituted for the word “ control” in 
the provision above cited. By another amendment, made in 1882, 
a form of registration for the government bonds was prescribed, ‘to 
the effect that they were “subject to the order of the trustees ” of 
the several lodges.. Such in this respect was tne state of the endow- 
ment law up to February 7, 1884. At this time, or on the 6th of 
July, 1884, the trustees of Jedidjah Lodge had in their possession, 
belonging to this sinking fund, $5,200 in government boads, regis- 
tered as above indicated, and $3,997.66 deposited in a savings bank 
and awaiting investment. 





1886.] District Grand Lodge No. 5 vs. Jedidjah Ldge No.7. 677 


On the 7th of February, 1884, the district grand lodge, at a meet- 
ing held in Norfolk, Va., changed the form of registration, and 
directed that the bonds be registered “ in trust for the Endowment 
Sinking Fund of District Grand Lodge No. 5.” The effect of this 
.was, or was supposed to be by those who opposed it, to vest the 
equitable title to the bonds in the grand lodge, and practically to. 
take its funds away from each subordinate lodge, or at least to 
deprive such lodge of all control over it; and Jedidjah Lodge, at a 
meeting held on the 6th of July following, by a very large majority 
of its members, refused to allow its bonds to be so registered. The 
same action was also taken by another large lodge, and was de- 
fended upon the grounds, first, that the Norfolk law was irregularly 
and illegally passed; and, second, that the fund belonged to the 
lodges, they having paid it in from their own means, and the grand 
lodge had no right to take it away from them by any legislation 
whatever. 

Immediately afterward, on the 10th of July, 1884, a small minority 
of the members of Jedidjah Lodge filed the original bill in this case 
against the five trustees of the lodge. They also, but without any 
authority whatever, made the lodge itself a party complainant with 
them. The main charges in this bill against the trustees are that 
they have conspired with certain other members of the lodge fraud- 
ulently to deprive the lodge and the complainants of all the funds in 
their hands, and to fraudulently divert them from the trust purposes 
to which they were devoted; that, without any legal authority, they 
have withdrawn those deposited in bank, and have openly and pub- 
licly declared that they have severed their connection with the order, 
and intend to retain all said funds, and use them for such purposes 
as they and their co-conspirators may agree upon. The court 
thereupon, and in accordance with the prayer of the bill, granted 
an injunction, and appointed a receiver to take charge and posses- 
sion of the lodge and all its funds, and directed the defendants to 
deliver the same to him, subject to further order. The trustees 
promptly complied by handing over to the receiver not only the 
bonds and money belonging to the sinking fund, but also a consid- 
erable sum, amounting to over $3,000, which was a lodge fund 
proper, and then answered the bill. In this answer they deny the 
conspiracy charged against them, and aver that whatever declara- 
tions may have been made by individual members of the lodge as to 
their disapproval of certain things sought to be done therein, and 
ag to their desire legally to sever their relations with it they them- 
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selves never intended, and never declared that they intended, to 
retain these fuds, and use them for any other purposes than those 
for which they were raised, and for which they were intrusted to 
them. The defendants then moved to dissolve the injunction, and 
discharge the receiver. Under this motion a large mass of testi- 
mony was taken, in regard to which all that need be said is that, in 
our opinion, it entirely fails to sustain the material allegations of the 
bill to which we have referred. If, therefore, the case had been 
brought to a hearing upon the bill, answer, and this testimony, the 
injunction ought unquestionably to have been dissolved, the receiver 
discharged, and the bonds and money restored to the defendants. 

But another phase of the case is presented by what took place 
pending these proceedings. It appears that the district grand 
lodge, at a special meeting held on the 19th of August, 1884, for- 
feited the charters of these two lodges. After this, and after the 
testimony had been taken, the grand lodge came in and filed “an 
original bill in the nature of a supplemental bill.” In this bill the 
complainant, after setting forth various sections of the laws and con- 
stitutions of the order, and averring the lawful forfeiture of the 
charter of Jedidjah Lodge thereunder, claimed that by reason there- 
of the funds in the hands of the receiver have become vested in, and 
now belong to the complainant; and that it is entitled to the pos- 
session of the same. It also avers that the charter of Jedidjah 
Lodge having been thus forfeited, the complainant is the only body, 
under the laws and constitutions aforesaid, to whom the court can 
turn over these funds and securities, and for this reason it has 
become necessary for it to intervene in this case by way of a sup- 
plemental bill, and make claim to the ownership, possession, and 
custody thereof. 

The prayer of the bill is for a decree directing the receiver to 
deliver these funds to the complainant and for general relief. The 
parties made defendants to this bill are Jedidjah Lodge itself and 
one hundred and twenty-six of its individual members. The com- 
plainant moreover sues as “a corporation duly incorporated under 
the laws of the State of Maryland,” and the bill further alleges that 
Jedidjah Lodge was likewise “a corporation duly incorporated 
under the laws of said State, and until the period of its forfeiture,” 
on the 19th of August, 1884, “a subordinate lodge of said District 
Grand Lodge No. 5.” 

The defendants, in their answer to this bill, admit that their lodge 
was chartered under the laws of the State and deny the right of any 
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body of men to forfeit or annul that charter or to take from them 
their property or money. They also deny all claim to the owner- 
ship or possession of these funds on the part of the complainant, as 
well as all charges of fraud or conspiracy on the part of the trustees 
or the members of the lodge, and rely upon the proceedings hereto- 
fore taken in the case. 

At the hearing the court passed a decree directing the funds and 
securities in the hands of the receiver to be delivered and restored 
to the custody of Jedidjah Lodge, dismissing both the original and 
supplemental bills without prejudice, dissolving the injunction and 
discharging the receiver. From this decree the district grand lodge, 
the complainant in the supplemental bill, has appealed. 

As the case is thus presented, we do not see how it is possibie to 
reverse this decree. The act of 1852, chap. 231, under which Jedid- 
jah Lodge was incorporated, vested it with the usual corporate pow- 
ers, including that of holding, using, and disposing of property, real 
and personal, to the amount of $50,000; and the legislature reserved 
to itself the right “to modify, amend, or annul the charter of any 
corporation that may be formed or established under and by virtue 
of this act.” Nothing can be plainer than the propositicn that the 
charter thus granted by the State cannot be forfeited by the grand 
lodge, whether acting in its conventional or corporate capacity. 
That charter can be annulled by the legislature or forfeited under 
the proceedings for that purpose as are authorized by statute or by 
the common law, and in no other mode, nor by any other agency. 
The utmost effect, therefore, that can be attributed to the action of 
the grand lodge on the 19th of August, 1884, is the forfeiture of the 
documentary or conventional charter which it granted to the ap- 
pellee in December, 1853; but the appellee and the other defend- 
ants to the supplemental bill stand upon this State charter, which is 
still in force. They hold the funds in controversy and have the 
right to hold them under the corporate powers thus conferred, and 
they so hold them entirely unaffected by the forfeiture, by virtue of 
which alone the appellant in its supplemental bill claims them. The 
affirmance of the decree may, therefore, be well rested on this ground 
without reference to the doctrine that a court of equity never lends 
its aid to the enforcement of forfeitures and penalties, 


Decree affirmed, 





SUPREME COURT OF MICHIGAN. 


v3. 


HIGH COURT OF FORESTERS.* 


Whatever advantages may exist in affiliation with other associations, the 
rights of Michigan corporations must be governed by the laws of Michigan, 
and corporate privileges cannot be destroyed in violation of them. 


No corporation can allow its members to be disfranchised by another body 
for any cause, or in any manner, which it could not have adopted for itself 
in the premises. 


Where a corporator is deprived of valuable corporate rights in a beneficial 
society by interference, to which he has not assented, by an outside body, 
whose powers in the premises are not derived from the incorporation laws 
of the State, he can call upon his own corporation to do him jastice. 


All by-laws must be reasonable, and if not so are void. 


The discipline to which a member of a beneficial society is liable for the 
offense of libeling another member is not ever to be exerted upon vague 
charges of libeling, and only in cases where the libel is without any rea- 
sonable cause. 


James H. Pounp, fur Relator. 
Case & Carpenter and T. C. Prosser, for Respondents. 


CampBeELL, C. J. 
Relator complains that he has been unlawfully suspended from 
membership in Court City of the Straits, which is an incorporated 
society of the order of Foresters, organized originally under affilia- 
tion with the general system of societies of that brotherhood, and 
obtaining corporate powers under the general statute for benevolent 


— 
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associations. He asks a mandamus to restore him, and the sub- 
sidiary bigh court is impleaded as the superior body under whose 
order the alleged wrong was done. It appears from the showing on 
both sides that the Forester associations, which originated in Eng- 
land several years ago, act together, by means of local lodges, usually 
ealled “courts,” all of which are in some measure subordinate to the 
subsidiary high court, which appears to be a body of delegates which 
has, among other things, a court of final arbitration to which appeals 
lie from lower courts. 

Allnutt, the relator, who is a member of the City of the Straits 
eourt, was charged, by complaint of another body (the Peninsular) 
with defaming a member of the latter body, whose name is not 
given in the compluint. The complaint was entirely general, giving 
no details whatever of the alleged defam: tion, and was not made 
by the party injured, as it should have been It was, however, tried 
before the proper body in the corporation to which Allnutt belonged, 
and he was unanimously acquitted. The person referred to appears 
to be one John H. Lays, who occupies a high office in the subsidiary 
high court, and who turns out to have been charged with dishonesty 
and immorality. The Peninsular court, whose right to do so we 
have not found in the rules, undertook to appeal, making Court 
City of the Straits respondent in the appeal. The latter appeared, 
before the arbitration board, represented by relator ani another 
person, who, by what was called a “demurrer,” but which was in 
fact what in law would usually be called an “answer,” and was 
entirely appropriate, raised several objections, a part of which went 
to the competency of the members of the board of arbitration, and 
were challenges for cause. The board overruled the other objec- 
tions, and failed to consider the challenges. The appellee refused 
to appear further, and the board proceeded to dispose of the matter 
without the production of any of the letters or other articles claimed 
to be libelous, and without any proof of their contents, and under- 
took to reverse the acquittal, and sentenced Allnutt to a fine of 
$15, and to two vears’ suspension. This being communicated to the 
inferior court, the second respondent here, he was required to desist 
from any further action as a member, as it is admitted by his local 
society, which regarded the action of the subsidiary high court as 
illegal, but did not feel justified in defying it. We are nowasked to 
re-instate him. 

The Detroit society being a corporation under our laws, the rights 
of its members are entitled, in a proper case, to protection, The 
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questions discussed relate to the propriety of our interference in 
this case. 

Under our statutes, the corporation in question has the right and 
duty of determining the conditions of membership. This it has 
done by its by-laws, and we find nothing in them which makes 
such membership subject to the action of any outside body. The 
subsidiary high court is not an incorporated body, under the laws 
of this State. One of the objections raised to its action here is 
that the rules of the order require it to become incorporated. We 
shall not undertake to discuss that question, but there is evidently 
much reason for it, as it would be contrary to the general legal 
rules to allow membership in a corporation to depend on the will 
or action of an unincorporated outside society. Whatever advantages 
may exist-in affiliation with other associations, the rights of Michi- 
gan corporations must be governed by the laws of Michigan, and 
corporate privileges cannot be destroyed in violation of them. If 
there are rights independent of those of corporators, they stand on a 
footing of their own. If members see fit to subject themselves vol- 
untarily to arbitration, it would not be desirable for this court to 
undertake to review the action of extrajudicial bodies, and intermed- 
dle with their action in the course of delegated power. But where 
a corporator is deprived of valuable corporate rights by interfer- 
ence to which he has not assented, he can call upon his own corpo- 
ration to do him justice. In the present case, if relator is shut out 
from his corporate rights, he loses privileges of considerable pecun- 
iary value; as benefits and support during sickness, and other similar 
aid. If these were entirely distinct from his social privileges, the 
latter would be left to the social forum. But whether joint or dis- 
tinct, we can only look at the case as one where the rights are of 
tangible value, and determine them accordingly. We shall not, 
therefore, discuss the mutual relations of these bodies on any other 
basis, and we shall consider the action had against Allnutt merely to 
see whether it is such that, by his tacit recognition of the usage of 
the order, he can be held bound by the proceedings compla‘ned of. 

It may be fairly held that no corporation can allow its members 
to be disfranchised for any cause, or in any manner which it could 
not have adopted itself. All by-laws must be reasonable, and if not 
so they are void. This order professes to be dependent for its 
methods and usages on those of an English corporation, which must 
be supposed subject to the same common-law rule of reasonable- 
ness, All by-laws and regulations must be construed, therefore, on 
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that principle; and so construed, the proceedings here are very 
singular. 

Assuming that the society to which relator belongs has accepted, 
as it seems to have done, the rule that a member may be disciplined 
for libel of another member, yet the English rules expressly, and the 
American rules by the only implication which is reasonable, restrict 
the punishment to cases where the libel is without any reasonable 
cause. It is well-settled common law that the mere fact of defama- 
tion of another member is no cause of discipline. Any other doctrine 
would be montrous, and it cannot be held that a corporation in this 
State shall deprive any member of his rights unless he is himself 
grossly in fault. Neither can any one be called on to meet vague 
and uncertain charges. The charge here was no charge at all, and 
the conviction itself does not show who was defamed, or by what 
means. 

Passing by other defects, which are, however, very serious, the 
rules of the order, assuming them to be valid, limit fines in this class 
of cases to five dollars. Article 21. The American rules differ in 
this from the English; but neither code allows more than one form 
of punishment to be imposed. Article 24. Fine, suspension, or 
expulsion may be imposed, but there is nothing in any of the rules 
allowing a double punishment. In the absence of direct provisions 
to the contrary, it is well settled thut power to give an alternative 
sentence does not authorize a double one, and that any such sentence 
is void. Giving to the peculiar affiliation shown here the widest 
possible effect, and assuming—what all parties have assumed, for the 
purposes of this proceeding—that the corporation has subjected 
itself and its members to the complete system of the order, the sen- 
tence given is null and void, and the prosecution itself entirely un- 
authorized. Had the proceedings been properly instituted, and the 
sentence competent, we should have declined to scrutinize what 
might be treated as resting on a jurisdiction by consent. But these 
proceedings disregarded all correct principles, and we think it 
proper to require relator’s restoration, and, for this purpose, the 
writ must go to the defendant corporation, without costs, as we are 
satisfied that body has meant no wrong. 

So far as the other respondent is concerned, we do not propose to 
review its action directly, because it is not a body known to the law, 
and the action is void according to its own code. It is denied, on 
its own behalf, that this body is a corporation, and, that, being so, 
the appearance of Mr. Lays amounts to nothing, and the Detroit 
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corporation must be considered the only respondent whom we can 
recognize as before us. We have looked into the proceedings, 
because pertinent to the corporate action of the legal respondent, 
and have considered the arguments so ably presented in behalf of 
the high court. It is much to be regretted that so much personal 
bitterness has governed parties who should have been impartial 
No association can hold together if its authorities are not disposed 
to respect the rights of members fairly and in accordance with 
impartial justice. 


The writ must issue, as above suggested. 
Sherwood and Morse, J. J., concurred. 


Cuampuin, J. (dissenting). I fully agree with the chief justice that 
no mandamus should issue against the subsidiary high court of the 
United States Ancient Order of Foresters. I also think that no 
mandamus should be granted against the Court City of the Straits, 
No. 6,664. The writ of mandamus isa discretionary writ, and ought 
never to issue when there exist other adequate remedies, or unless 
substantial justice will be promoted by its enforcement. When the 
conclusion is reached that the subsidiary high court is not amenable 
to this process, there is no contention left. The relator and the 
Court City of the Straits, No. 6,664, are in perfect accord. It filed 
an answer admitting all the averments in relator’s petition to be 
true. It voted money for relator’s benefit to prosecute his suit. It 
never has carried into effect the award of the final arbitrators 
suspending the relator, and he has not been suspended by the Court 
City of the Straits, No. 6,664. If the relations of the relator with 
the Foresters have been suspended, it has been done by the volun- 
tary act of relator. So far as the Court City of the Straits, No. 
6,664, is concerned, it appears that it is willing and anxious to 
restore the relator to every right and position which he has lost, 
and consequently the writ of mandamus is entirely unnecessary, 
for the purpose of compelling it to do an act which it is willing 
to do without compulsion. It is claimed that this should be done 
because it is a corporation, and hence is subject to be dealt with 
as such. But defendant makes no complaint against this body as 
@ corporation or otherwise. He has not been amoved or deprived 
of any of his rights and privileges as a corporator by any act of 
the corporation. It seems unnecessary to say anything further, 
aJthough it appears quite plainly that the relator’s grievance does 
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not arise out of any act of the corporation. It is possible that 
there is a legal corporation of the Court City of the Straits, No. 
6,664. That I shall not attempt to determine. But if there is 
such a corporation, it is one without officers or by-laws, and none 
of the rights and privileges claimed by the relator are derived 
from, or depend in any manner upon, corporate existence. These 
all flow from laws, rules, and regulations of the voluntary associa- 
tion denominated the Ancient Order of Foresters. His original 
entry into this order was voluntary, and under a promise to abide 
by the constitutions, laws, and regulations of the society. These 
laws and rules, whether reasonable or unreasonable, do not concern 
us. We have no power to declare them unreasonable or void; 
and nothing is plainer than that one connecting himself with such 
a voluntary society must be content with such treatment as he 
receives which does not violate his person. He cannot proceed 
in a court of law to vacate or reverse their action, nor can he 
compel them to retain him as a member of their society against 
their wishes. The connection of the Court City of the Straits, No. 
6,664, with the subsidiary high court, or with the society of For- 
esters, is not in virtue of the former being a corporation, but by 
virtue of a charter from the latter court. If this charter should 
be arrested, the corporation might not be dissolved, but the mem- 
bers belonging to the chartered court would lose the rights and 
privileges granted to it by the charter, and would cease to be mem- 
bers of any court. Restoring the relator to the ccrporation will not 
restore him to the rights, benefits, and privileges derived from being 
a member of a chartered court under the subsidiary high court. 


I think the mandamus should be denied. 





SUPREME COURT OF INDIANA. 


— 


On Appeal from the Spencer Co. Circuit Court. 


ee ee 


PHCENIX FIRE INS. CO. 
Us. 


WILLIAM S. LAMAR.* 


A provision that other insurance procured without consent, whether valid or 
not, shall render the policy void, is violated by procuring another policy 
without consent, though such policy be also invalid according to its terms 
by reasou of other subsisting insurance. 


Mircuett, J. 

This was a suit by William S. Lamar against the Phenix Insurance 
Company to recover for an alleged loss by fire under a policy of insur- 
ance, issued upon the property of the former. The policy contained 
this condition: “If the assured shall have or shall hereafter make any 
other insurance (whether valid or not) on the property herein de- 
scribed, or any part thereof, without the consent of the company 
written hereon,” this policy shall be void. The insurance company 
answered that the conditions above set forth had been violated in 
this, that the insured had, prior to the receipt of the policy on which 
suit was brought, accepted a policy of insurance for $500, covering 
a part of the property insured, which policy so accepted had been is- 
sued by the Germania Insurance Company of New York, and which 
remained in force at the time that in suit was taken out, and that no 
consent to this latter policy was indorsed on the policy in suit, or 
was otherwise given. To tuis it was replied that the Germania pol- 
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icy contained a provision avoiding it in case of the existence or sub- 
sequent procurement of other insurance upon the property therein 
described, unless specially agreei to in writing in or upon such 
policy, that at the date the Germania’s policy was received the: as- 
sured held a policy for $2,000, issued by the Home Insurance Com- 
pany of New York, covering, and that no consent hy the Germania 
had been given to the policy which the assured held in the Home, 
and that for that reason the policy held in the Germania was, and 
had been at all times invalid and void. Upon demurrer this was 
held a sufficient reply. A recovery was accordingly had for the 
amount stipulated in the policy. 

The reply it will be observed, seeks to avoid the effect of the con- 
dition against other insurance, by the assumption that. only such 
other insurance as is valid and enforcefle is within the inhibition 
of the contract. Since, however, there is put forward no claim of 
mistake, surprise, or other circumstance which would authorize a 
modification of the condition, or relieve the insured from its effect, 
the contract as the parties have deliberately chosen to make it for 
themselves must furnish the measure of their rights. The inquiry 
must be, what have the parties agreed to? 

In determininy the liability of insurance companies, stipulations 
similar to that above set out have been the subject of much discus- 
sion and not a little contrariety of opinion. There are cases in 
which the ccndition in respect to further insurance is general, the 
conventional phrase “ whether valid or not” being absent, which 
proceed upon such a construction of the contract as brings within 
its prohibition only such other insurance as is valid and enforceabie. 
That other insurance has been taken by the insured, which at the 
time of the loss is inoperative or voidable, so that no action could 
be successfully maintained for its recovery, is held in the cases re- 
ferred to nct to operate in avoidance of a policy containing the or- 
dinary stipulation against such further insurance. Conspicuous 
among the later cases which adopt this view are the following : 
Southerland ‘vs. Old Dominion Insurance Company, 31 Grat., 176; 
Insurance Co. vs. Holt, 35 Ohio St., 189; Dahlberg vs. St. Louis etc. 
Co., 6 Mo. App., 121; Gee vs. Cheshire etc. Co., 55 N. H., 65. To 
the foregoing may also be added Hubbard vs. Hartford Fire Ins. 
Co., 33 Iowa, 325, which in a modified form holds the same general 
doctrine. On the other hand, cases which seem well supported in 
reason procecd upon the theory that the only purpose for which 
provisions of the character under consideration are inserted in poli- 
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cies is to protect the insurer against the hazard of overinsurance, 
by taking away the motive which the insured might otherwise have 
for the destructicn of his own property. Other insurance taken 
without consent, whether valid or not, is held to avoid the policy in 
violation of which it has been taken. The assumption is that the 
vigilance of the property owner will be stimulated to guard against 
loss by requiring him to maintain such relation to the property in- 
sured as that its destruction by fire shall not inure to his pecuniary 
benefit. 

Such being confessedly the purpose of the contract, it is not per- 
ceived how its object is in any degree promoted by the conclusion 
that, notwithstanding the insured may have intended to secure over- 
insurance, and may have firmly believed he had succeeded in doing 
80, it is only when the — is actually successful that the pro- 
hibitory condition is opéFative. It might be said with much reason 
that such a construction defeats the purpose of the provision, and 
renders it practically nugatory. 

Moreover, to hold that only such other insurance as is not void, 
and cannot be avoided by extraneous facts, is within the prohibition 
of the contract, affords the opportunity for the anomalous spectacle 
of an insured avoiding the effect of apparent over'nsurance and 
compelling payment of one policy by exhibiting his own turpitude 
in obtaining another. 

It is held in some cases that subsequent or further insurance, 
created by policies which are totally void, is no obstacle in the way 
of a recovery on the policy on which the claim is made : Rising 
Sun Ins. Co. vs. Slaughter, 20 Ind., 520, If, however, such policies 
are voidable only for some breach of condition for which the insurer 
might avdid them, they are within the prohibition against further 
insurance : Funk vs. Minnesota etc. Ins. Ass’n, 29 Minn., #47; s. ¢., 
13 N. W. Rep., 164; Baer vs. Phoenix Ins. Co., 4 Bush, 242; Suggs 
vs. Liverpool etc. Co., 9 Ins. Law Journal, 657; Landers vs. Water- 
town Ins. Co., 86 N. Y., 414; Bigler vs. Ins. Co., 22 N. Y¥., 402; 
Lackey vs. Georgia Ins. Co., 42 Ga., 459; David vs. Hartford ete. 
Co., 18 Iowa, 69; Carpenter vs. Providence etc. Co., 16 Pet., 495. 

It is, however, not necessary for us to determine, or further inti- 
mate an opinion upcn the proper construction of a policy which sim- 
ply stipulates that other insurance tuken without the consent of the 
insurer shall render the policy void. It may well be presumed that 
the prevailing uncertainty and contrariety of opinion on that subject 
was the efficient cause for introducing into the policy sued on the 
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phrase which distinguishes it from the policies involved in the cases 
referred to. The contract is that other insurance, “ whether valid 
or not,” taken without the written consent of the insurance compa'y 
shall render the policy void. It was thus agreed that the validity 
or invalidity of other insurance, taken without the written consent 
of the insurer, should not be the subject of future contest. Any 
contract of insurance so held or accepted, was to render the policy 
in suit void. This agreement was not against public policy, nor pro- 
hibited by law. So far as it appears, it was with a full comprehen- 
sion of its terms deliberately entered into. It is therefore to have 
effect according to its plain and obvious meaning : Northwestern 
etc. Co. vs. Hazlett, 105 Ind., 126; s.c, 4 N. E. Rep., 582; Conti- 
nental Ins. Co. vs. Hulman, 92 Ill., 145; Liverpool ete. Co. vs. Ver- 
dier, 35 Mich., 395. 

So far as appears, the policy in the Germania Insurance Company 
was regarded both by the insurance company which issued it and 
the assured as being valid and in force at the time the policy in suit 
was accepted, as well as when the loss occurred. Whatever we 
might conclude in respect to the ordinary condition concerning fur- 
ther insurance, we are clear that where the parties, as in the case 
before us, had stipulated in their contract that other insurance, 
“whether valid or not,” shall avoid the policy, the effect of such a 
stipulation cannot be avoided by showing that the prohibited insur- 
ance was invalid. As applicable to a policy embracing a condition 
of that description this general principle may be stated: If the 
prohibited policy held or received by the insured is in and of itself 
invalid and void, so that it in fact constitutes no contract of insurance 
it will not affect the validity of that under which the claim for in- 
demnity is made; but if to avoid it requires the production of facts 
extraneous to the policy, it will be within the condition against fur- 
ther insurance and unless consented to, will render the other voida- 
ble. We are thus led to the conclusion that the court erred in 
overruling the demurrer to the reply. 

A further question arising upon the evidence is suggested, but as 
upon the facts disclosed, it cannot be material in view of future con- 
siderations that we decide it without considering that question, the 
judgment is reversed with costs, with directions to the court below 
to sustain the demurrer to the second paragraph of reply, and for 
further proceedings not inconsistent with this opinion. 


Judgment reversed. 


Vou. XV.—44 
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SUPREME COURT OF VERMONT. 


GeneraL Term, May, 1886. 


CONTINENTAL LIFE INS. CO. 
v8. 


CURRIER.* 


A bill in equity, brought to restrain the collection of a judgment, will be dis- 
missed, when every question involved was litigated in the suit at law,— 
the pleadings permitting it, and the evidence the same, except more in 
detail. 


Bill in chancery, heard on a master’s report, March term, 1885, 
Washington County? Powers, Chancellor. Bill dismissed. John 
Currier vs. Continental Life Ins. Co. is reported in 57 Vt., 496. 
That case was an action of assumpsit brought upon the same policy 
of insurance which is the subject-matter of this litigation. 

In that case the defendant pleaded the general issue, tender, and 
offset. The policy was dated November 14, 1865, and was issued 
upon the life of Sarah M. Currier, wife of said John Currier. 

The policy was issued upon the “ half-note plan.” The exceptions 
in the action at law state: “The defendant offered in evidence said 
four promissory notes, which are referred to and made a part hereof. 
After the testimony was closed the defendant asked the court to 
rule that plaintiff could not recover, for the reason that the plaintiff 
had not alleged or proved an insurable interest in the hfe of Sarah 
M. Currier; but the court refused to so rule, to which ruling the 


* Opinion tiled, July 6, 1885.—Reported by Johu H. Senter, Esq., of the Montpelier bar. 
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defendant excepted. The court directed a verdict, pro forma, that 
the plaintiff recover of the defendant the amount of said policy less 
the amount of said notes, in accordance with the statements and 
computations by Mr. Hinkley, to which the defendant excepted.” 

The judgment below was affirmed by the supreme court. The 
master found in this proceeding in part as follows:— 

“As before stated the sum of $554.12, by defendant sent to orator 
by express as aforesaid, included the interest to November 15, 1870, 
upon all of defendant’s notes held by orator. Defendant never paid 
any more interest on his notes unless he was entitled to dividends 
which should have been applied to the extinguishment of interest. 

The policy matured by the death of Sarah 4M. Currier on the 3d 
day of February, 1882. In June, 1882, orator sent the defendant a 
check for the sum of $2,677.91, being the amount orator claimed 
defendant was entitled to receive, which amount was the face of the 
policy without dividends less the amount of defendant’s four out- 
standing notes. Defendant refused to receive said check in pay- 
ment of the policy and returned the same to the orator, and soon 
after commenced his action at law upon said policy in Washington 
County Court agaist the orator, which suit was made returnable to 
the March term, 1883, of said court, and was continued and tried at 
the September term of the same year before a jury. In that case 
the plaintiff claimed to recover the sum insured in and by said pol- 
icy, less the amount of said notes after applying thereon dividends 
which he then and now claims were voted by orator’s board of 
directors, and which defendant claims have been paid to other 
policy-holders. Defendant obtained a verdict and judgment thereon 
for all he claimed.” 

December, 1883, the company changed its dividend plan to what 
is called the “contribution plan;” by which plan the policy-holder is 
allowed as a dividend the amount contrikuted by his policy to the 
surplus, as near as can be ascertained. 

It is claimed by orator that defendant is not entitled to divi- 
dends becatse he failed to pay the interest in advance on his notes 
after November 15, 1870. In respect to this claim it is found that 
defendant understood, when he made application for, and when he 
received this policy on the half-note plan, that he would be required 
to pay the interest in advance upon his notes, and for five aaa he 
did so pay the interest. 

The orator never in any of its circulars, or in any other manner, 
informed defendant, or any other policy-holder, that failure to pay 
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interest on totes given for premiums or any part thereof would be | 
deemed a forfeiture of right to dividends. No vote was ever passed 
to that effect by said. board of directors, nor was there any by-law to . 
that effect. ; 

Defendant claims that he is entitled to dividends more than suffi- 
cient to cancel all interest on his notes. It is elaimed that the judg- 
ment in the suit at law in Washington County court affirmed by the 
supreme court constitutes 2 bar to this suit. In respect to this 
claim 1t is found: That the same evidence was before the jury in 
thet suit as was before the master in this cause, varying only in 
detail. A copy of the former case, ax presented to the supreme 
court, and a copy of the stenographer’s transcript of the testimony, 
avd the plaintiff's (now defendant's) brief was before the master, 
and the same are herewith returned and referred to. In the 
former case the claims of the parties were the same as made in 
this case. The testimony was substantially the same, except that 
before the master the matter was gone into more in detail. The 
orator’s principal witness before the master was H. R. Morley, 
actuary of the orator; he was also a witness im the case at law 
above referred to and orator had full opportunity to inquire of 
him in respect to any matter deemed material to the issue. But 
orator claims that the subject-matter of this litigation is adapted 
only to a court of equity, and that orator in a court of law eould 
not avail itself and have the full benefit of its defense. 

In the trial of the former suit the (now) defendant did not 
claim either in county or supreme court that orator was not 
entitled in a court of law to the full benefit of the facts in the 
ease. Some time before the trial in county court, the plaintiff in 
said cause (defemdant in this cause) gave notice to the defendant 
(orator in this cause) in the words following: “To C. W. Porter, 
attorney of the Continental Life Insurance Company. On the trial 
of the cause of John Currier vs. Continental Life Insuratice Com- 
pany, you are hereby notified to produce all of the records of said 
company which show or tend to show each and all dividends 
allowed, or votes of said company on each und all policies which 
it has issued from the 14th November, 1865, to the first day of Jam 
uary, 1882. And said company is also hereby notified to produce 
the aforesaid records—all of them—at the trial aforesaid, for the 
use of the plaintiff.” The records referred to in said notice were 
not produced in the case at law, but were produced before the 
master. 
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Since 1877 no dividends have been paid to stockholders upon the 
capital stock of the company; prior to that time dividends were paid 
annually to the stockholders, varying from 2 to 8 per cent, but 
upon what amount of stock or whether the same was paid in 
stock or otherwise did not appear in evidence.” 

The bill was brought to restrain the collection of the judgment 
-rendered in the suit at law. It was claimed that the defendant 
was not entitled to dividends. 


C. W. Porter, for the Orater 


This suit was brought to restrain the collection of the judgment 
against the orator specified in the master’s report, and for an 
adjudication that the defendant was not entitled to have the sums 
claimed as dividends applied toward the payment of the notes given 
for premiums, upon equitable grounds. 

The orator has equitable rights, not cognizable in a court of law, 
which, in a court of equity, should prevent such an adjudication as 
was made in the suit at law: Story Eq. Jur., Sec., 1,573; Dunham vs. 
Downer, 31 Vt., 249. 

It was inequitable to allow a mortuary dividend upon the defend- 
ant’s policy, when none have been allowed by the company in settle- 
ment of policies since 1870. 

No dividends have ever been allowed or declared on paid-up policies 
whose holders have failed to pay interest on their notes; and the 
holder of this policy should stand no better than his fellows. 

By non-payment of interest on notes, in violation of his contract, 
the defeniant forfeited the right to dividends. The company has 
never paid nor declared dividends on policies whose holders had 
not paid interest on their notes. 


S. C. Saurtierr, for Defendant. 


The julgment in the suit at law is a bar. The evidence, the 
issues, and the purties are substantially thesame: Tyler vs. Hamerly, 
44 Conn., 419; Bellows vs. Stone, 14 N. H., 203; Bank vs. Burnet 
Mfg. Co., 33 N. J., 486; Windfield vs. Bacon, 24 Barb., 154; Savage 
vs. Allen, 54 N. Y., 453; Briggs vs. Shaw, 15 Vt., 78; Fletcher vs. 
Warren, 18 Vt., 45; Day vs. Cummings, 19 Vt., 496; Dunham vs. 
Downer, 31 Vt., 250; Truly vs. Wanzer, 5 How., 141; Creath vs. Sims, 
5 How., 192; Walker vs. Robus, 14 How., 584; Smith vs. McIver, 9 
Wheat., 532; Henderson vs. Huckley, 17 How., 443; Ayard Valan- 
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cia, 39 Cal., 292; Ducan vs, Lyons, 3 John. Ch., 356; Foster Bank, 
17 Ala., 692. 


Tarr, J. 
Every question in this case was litigated in the suit at law. The 
pleadings permitted it; the evidence was the same, varying only by 
eing more in detail in this cause. The case having been once 
djudicated this bill was properly dismissed. 


Decree affirmed and cause remanded. 





1886. ] National Benefit Association vs. Grauman, 


SUPREME COURT OF INDIANA. 


Appealed from the Marrion Co. Superior Court. 


NATIONAL BENEFIT ASSOCIATION or 


INDIANAPOLIS. 
v8. 


MINNIE GRAUMAN.* 


An averment of notice and proofs, according to the requirement of the certifi 
cate, is sufficient. 


An averment of death from apoplexy caused by bodily injuries due to a fall ia 
sufficient averment of death from bodily injuries of which there is some 
visible sign, and not from disease, where the particular facts are detailed. 


The burden of proof in case of alleged breach of warranty in the application 
is on the company. 


Mrircuet1, J. 

This action was brought by Minnie Grauman on a certificate of 
membership issued by the National Benefit Association of Indianap- 
olis to Isadore Grauman. It was stipulated in the certificate that 
the sum represented thereby should not exceed $5,000, which sum 
was to be paid to Minnie Grauman within sixty days after the re- 
ceipt of satisfactory proofs that Isadore Grauman had sustained, 
during the continuance of his membership, bodily injuries, effected 
through external, violent, and accidental means, which had occa- 
sioned his death within six months from the happening of such in- 
juries. To each of the two paragraphs of the complaint a separate 
demurrer was overruled. This ruling was assailed on two grounds. 

It is said the complaint is insufficient because it is not averred in 
either paragraph that satisfactory proof of the death of Isadore 
Grauman was furnished sixty days before bringing the suit. It is 
“* Decision rendered, May 25,188. ££ . 
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averred in each paragraph of the complaint, substantially, that on 
the 28th day of April, 1882, upon a blank furnished by the associa- 
tion for that purpose, notice in writing was furnished of the injury 
and death, and that thereafter, at the request of the association, 
other proofs and notice were furnished which were to be, and were 
substituted in place of the notice and proof originally forwarded. 
Coupled with the further averment which follows, to the effect that 
the defendant has wholly failed and still fails, and refuses to comply 
with the terms and conditions of the certificate on its part, by re- 
fusing to pay, the averment is sufficient. It should have been 
averred explicitly that notice and proof had been made sixty days 
before the commencement of the suit, or that the plaintiff had per- 
formed all the conditions on he#part to be performed. An attempt 
was, however, made to aver notice and proof according to the re- 
quirements of the contract, following which it is charged that the 
defendant was then in default for not having paid according to the 
conditions of the certificate. As the defendant could not have been 
in default, in the absence of such proof as the contract stipulated 
for, the inference necessarily arises that the proof furnished was 
‘such as the certificate required. 

The other objection urged against the complaint is that it fails to 
aver that the death of Isadore Grauman did not result from disease. 
It was stipulated in one of the printed conditions annexed to the 
certificate of membership that the benefits of the certificate should 
not extend to any case in which there were no symptoms or visible 
sign of bodily hurt, nor to any case in which death or disability 
should occur in consequence of disease. We agreed that, in order 
to recover, death must have occurred within the limits of the risk as- 
sumed by the contract. The condition above mentioned hmited the 
risk to a case of death proximately caused by physical injuries of 
which there should be some visible, external sign. It excluded lia- 
bility in case death resulted from disease or bodily infirmity. The 
complaint, however, made a case within the rule above stated. It is 
averred in both paragraphs that the assured sustained certain bodily 
injuries which were occasioned by two separate falls, the effect and 
results of which are minutely described. The injuries were in part 
external and visible. They resulted in apoplexy and death. 

The averments leave no room to doubt that death resulted from 
bodily injury, and not in consequence of disease. The fall and in- 
jury upon the head may have resulted in apoplexy. That the injury 
resulting from the fall produced a condition aptly designated by 
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that name did not render it any less the cause of death : Terre 
Haute and Indianapolis R. R. Co. vs. Buck, 96 Ind., 346. 

Conceding all that is said in respect to the necessity of showing, 
as a condition precedent to aright of recovery, that death was not 
the result of disease, we are nevertheless constrained to hold, since 
the particular facts are averred which show the physical injuries 
sustained by the assured, and that death resulted therefrom, that the 
idea is thereby effectually excluded that death could have resulted 
in consequence of disease. The demurrer to the complaint was 
properly overruled. 

In the certificate of membership it was stipulated, in effect, that 
any statements made by the assured.in his written application were to 
be considered as warranties that such statements were in all re- 
spects true. The court instructed the jury that the burden of 
proving any of the statements or warranties thus made untrue 
was on the defendant. For the appellant it is argued that in so in- 
structing the jury the court erred. In the recent case of Northwest- 
ern Mutual Insurance Co. vs. Hazelett (105 Ind. 126, 5. «, 4 
Northeastern Reporter, page 582), we had occasion to consider the 
question thus made. Following the decision in the ease of John 
Hancock Ins. Co. vs. Daly (65 Ind., 6), and the other authorities 
cited, our conclusion was that the burden of proof in like cases was, 
as the court instructed, on the defendant. 

The appellant also complains that the court erred in refusing to 
give an instruction asked on its behalf. Upon consideration of the 
instruction refused, and an examination of the concise and carefully 
prepared instructions given by the court of its own motion, it ap- 
pears that there is nothing material to the case embraced in that re- 
fused which was not adequately covered by those given. There was 
therefore no error in the refusal of the court to give the instruction 
referred to. 

Finally it is argued at great length and with much plausibility, 
that the motion for a new trial should have been sustained because 
the verdict was not sustained by sufficient evidence. Whatever 
view may be entertained as to the weight or preponderance of the 
evidence, it is not, as indeed it could not well be denied that there is 
some evidence which strongly tends to sustain the verdict. This 
being the case, the conclusion reached by the court and jury at the 
trial cannot be disturbed here. The judgment should be affirmed 
with costs. 

Judgment affirmed. 





SUPREME COURT OF IOWA. 


v8, 
CEDAR RAPIDS INS. sal 


The application was signed in blank by the insured and afterwards filled up 
by the soliciting agent who was furnished with blank applications by the 
company. The application was a warranty and according to the statute 
of Iowa a copy was indorsed on the policy. The agent had no power to 
bind the company by contract. 


Held, That the insured was not responsible for false answers in the applica- 
tion. 
Deacon & Smita, for Appellant. 
Wor & Lanor and Piarr & Carr, for Appellee. 


; Severs, J. 

The property insured consisted of a house, and certain personal 
property therein. The application for the policy, which was signed 
by the plaintiff, contained certain statements which were made war- 
ranties, and among which were the following : That the house was 
of the cash value of $3,000, and that it was built in 1872; and cer- 
tain additions thereto were constructed in 1880; and that there was 
$500 insurance in another company on the personal property. The 
jury found specially that the value of the house was $2,000, an1 
that it was originally constructed in 1844, and rebuilt in 1865 or 
1866, and the additions at a later date. It is not claimed there was 
any insurance in another company. Under these findings, it must 
be conceded that the foregoing statements were false. The jury 
further found specially that the plaintiff signed “the application in 
blank, and left it with the agent, Hersey,” and that the latter filled 
“up the application, and wrote out the answers to the questions con- 
“® Decision rendered, June 21,188.25 | 
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tained therein, basing the same on his own investigation and knowl- 
edge.” The only evidence tending to show the power and authority 
of the agent was contained in the certificate of agency; and that 
empowered him to “solicit applications for insurance, * * * 
and forward the same, together with the entire consideration there- 
for, whether in notes or money, to the secretary of the company.” 


1. Counsel for appellant insist that the application is a part of 
the contract, and that, as it is in writing, any evidence which tended 
to contradict or vary it in any material respect was inadmissible; 
and it is further contended that, as the statements in the application 
are false, the plaintiff cannot recover. On the other hand, counsel 
for the appellee contend that the plaintiff is not bound by false 
statements in the application, for the reason that he never made 
them; but that, as to the defendant, they must be regarded as true, 
because they were written and made by its own agent, when acting 
within the apparent scope of the authority with which he was vested. 

It will be conceded that the agent was a soliciting agent only, 
and that he had no power to bind the defendant by any contract he 
might make. But he made no contract. All that he did was to so- 
licit insurance, and fill up a blank application furnished him by the 
company. Where an insurance company appoints an agent to so- 
licit insurance, and furnishes him with blank applications, it must be 
assumed that he is vested with the power to fill up the application in 
accordance with the information furnished him by the applicant; 
and such is the usual practice. For this purpose he is the agent of 
the company, and if instead of obtaining the requisite information 
from the applicant, he obtains it from others, or fills up the applica- 
tion in accordance with his own knowledge and information, and 
thereon a policy is issued and delivered by the company, and the 
premium paid by the applicant, the company is bound by the state- 
ments in the application, and the insured is not, in the absence of 
fraud. It will be conceded that the defendant, when it issued the 
policy, believed that the plaintiff had furnished the information con- 
tained in the application, and that if it had known the facts, it 
would not have entered into the contract of insurance. But this is 
immaterial, because the deception was practiced by its own agent, 
and nct by the plaintiff, The foregoing views are sustained by 
Bartholomew vs. Merchants’ Ins. Co., 25 Iowa, 507; Hingston vs 
ZEtna Ins. Co., 42 Iowa, 46; and Boetcher vs. Hawkeye Ins. Co., 47 
Towa, 254. 
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Counsel are mistaken in the assumption that parol evidence was 
introduced for the purpose of contradicting the written contract. 
The force and effect of the statements in the application are in no 
respect impaired, but, under the circumstances disclosed in evidence, 
the defendant is estopped from setting up their falsity as a defense 
to this action. It therefore follows that the instructions askel by 
the defendant were properly refused, and those given by the court 
bearing on the question under consideration we deem to be sub- 
stantially correct. 


2. We understand it to be insisted the evidence shows that the 
application was, at least partially, filled up by the agent in the pres- 
ence of the plaintiff and in accordance with information furnished by 
him, and that, therefore, the finding of the jury is against the evi- 
dence in this respect. We have read the evidence with care, and 
deem it sufficint to say that we cannot interfere with the special 
findings. Section 2 of chapter 211 of the Laws of 1880 (Miller’s 
Code, 299) provides, when any policy of insurance is issued or re- 
newed, the company shall indorse thereon a true copy of the applica- 
tion, but that the omission to do so shall not render the policy 
invalid. If, however, the company neglects to do so, it shall be pre- 
cluded from pleading or proving such application, or the falsity 
thereof; and the assured shall not be required, in order to 1ecover, 
to plead or prove such application, but may do so at his option. 

A copy of the application was attached to the policy in question, 
and therefore counsel for the appellant insist that the plaintiff was 
bound to know what representations were contained in the applica- 
tion; and as the same were false, and as he failed to notifv the com- 
pany of such falsity, that he is now estopped from relying on the 
fact that he signed the application in blank, and bad no knowledge 
of the representations therein made. In our opinion, the statute 
should not be so construed, for the reason that, in order to recover, 
the assured is not required to prove that the statements therein con- 
tained are true. This being so, he was not required, nor had he 
any occasion, to examine the copy of the application indorsed on the 
policy. 

The view taken of this case renders it unnecessary to consider 
several errors discussed by counsel, and, in our opinion, the plaint- 
iff, under the special findings of the jury, was clearly entitled to re- 
éover, and no prejudicial error was committed by the court. 


Affirmed. 





State vs. Hover. 


BUPREME COURT OF VERMONT. 


Fepruaty Term, 1886. 


STATE 
US: 
HIRAM L. HOVER.* 


An information under the statute,—No. 46 Sec. 3, Acts of 1884; R.L. See. 
8,615,—charging an agent with receiving risks for insurance in behalf of a 
foreign insurance company, which has not complied with the statute, is 
bad on demurrer, unless the name assured is alleged. 


Information filed by the State’s attorney in the municipal court 
for the village of Bennington, July, 1885. The respondent filed 
a demurrer, which was overruled. It was alieged in the imforma- 
tion that the respondent “did solicit or receive a risk or application 
for insurance, as agent for the American Mutual Life and Accident 
Association of South Bend in the State of Indiana, a corporation or 
insuratice company, established by the laws of the State of Indiana, 
and not authorized to do business in the State of Vermont, and did 
then and there receive money or Yalue for such insuratice by the 
said American Mutual Life and Accident Association, emma to 
the form, force and effect,” ete: 

Section 8 of the acts of 1884, is, “If any person as naa for an 
insurance * * * * company, which has not complied with the re- 
quirements of section one of this act, shall solicit or receive a risk or 
application for insurance, of receives money or Value for such insur- 





* Opinion filed, May 29, 1886.—Reported by Jobu H. Senter, of the Montepehier Bar, 
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ance by such company * * * * * he shall be subject to a fine of 
not less than one hundgfed dollars.” 


Srare’s Arrorney, for the State. 


In indictments and complaints for misdemeanors created by 
statute it is sufficient to charge the offense in the words of the 
statute: State vs. Paddock, 24 Vt., 315. The information sets 
forth the offense with sufficient strictness and certainty, and the 
respondent was not, as a matter of legal right, entitled to any further 
specification of the crime for which he was tried: State vs. Bridg- 
man, 49 Vt., 202. Again, if the respondent had any doubt as to 
what the particular charge was against him the court would have 
ordered a more minute specification as to what particular offenses 
were relied upon, so that he would be in no wise harmed or misled. 

The respondent on hearing before the municipal court did not in- 
dicate the defect complained of. Had he done so the defect, if any 
such there was, would have been promptly remedied. 


J. G. Marrin and J. C. Baker, for the Rexpondent. 


This statute imposes a penalty of from $100 to $500 for soliciting 
or receiving a risk or application for insurafice under circumstances 
set forth in the statute. To solicit a risk is an offense. To receive 
an application is a distinct offense. Either of these calls for punish- 
ment denounced by the statute. The information alleges that this 
respondent did one or the ether of these unlawful things, but it does 
not in any manner indicate which, and the information is insufficient 
for that cause: 1 Bish. Cr. Proc., Secs. 325, 585; State vs. Moran, 
40 Me., 129; State vs. Woodward, 25 Vt., 616. The information is 
wholly silent as to whether the American Mutual Life and Accident 
Association had complied with Sec. 1 of said act. The very first 
clause of Sec. 8, of No. 46, of the acts of 1884, makes the unlawful- 
ness of the thing done depend upon this fact, and it must be alleged 
or the information is insufficient: 1 Bish. Cr Proc., Secs., 513, a, 
631, et seq.; State vs Day, 3 Vt, 138; State vs Northfield, 
13 Vt., 565. 


Tarr, J. 
The information is defective in not alleging the name of the per- 
son from whom the respondent solicited or received the risk or appli- 
cation for insurance. It is like a complaint charging an assault with- 
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out naming the person assaulted, or an adultery, without naming the 
particeps criminis. The respondent should *khow what act he is 
called upon to defend, the rules of good pleading required that it 
should be stated in the information. There is no occasion to pass 
upon any other question in the case. 


Exceptions and demurrer sustained. Information adjudged in- 
sufficient. Judgment reversed and respondent discharged. 





SUPREME COURT OF PENNSYLVANIA. 


Erver ¢o the Common Pleas of Dauphin County. 


MUTUAL FIRE INS. CO, 
vs 
WAGNER,* 


A direct pecuniary interest in a building that may be damaged by the destruc- 
tion of the building by fire, constitutes an insurable interest. 


Wagner purchased by articles, a farm from Bacastow, who held 
his title through J. Corpman, who, it seems, had borrowed money 
from Bacastow. A deed for the farm was given by Corpman to 
Bacastow April 6, 1868, and an agreement was at the same time 
made that Corpman should occupy the property as lessee at a stipu- 
lated rent per annum and pay also a certain portion of the principal 
sum of his indebtedness until the whole debt was paid, when Bacas- 
tow was to reconvey the farm to Corpman. In 1869 Ballou & Scott 
obtained judgment against Corpman, and the farm was sold, 25th 
August, 1870, by virtue of an execution issued thereon, William S. 
Corpman purchasing it. On July 5, 1870, after the sheriff's sale, but 
before the acknowledgment of the sheriff's deed, Wagner, having 
paid part of the purchase-emoney and being in possession but 
not yet having received his deed, secured a policy of insurance on 


“ Decision rendered, October 6, 1885.—From Zastern Reporler, 
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the farm house. April 21, 1873, Bacastow and Wagner agreed in 
writing as follows: 

Witnesseth, That the said Daniel Wagner has leased from said 
Jobn Bacastow all that certain messuage, tenement, or tract of land 
with the appurtenances, situated in West Hanover township, Dauphin 
County, adjoining lands of J. Hetterich and others, now 1m possession 
Daniel Wagner, for the term of one year from the 1st day of April, 
last past, to the 1st day of April, 1874, for which said Wagner agrees 
to pay to said Bacastow a rent of $160 in half-yearly payments, viz. : 
one-half on the 1st day of October next, and the other half on the 1st 
day of April, 1874, when said lease expireth; and said D. Wagner 
agrees to pay all taxes accruing on said land in said year, and to keep 
up all repairs and make the fences and lime the land all in the bar- 
gain; and on leaving said land he is to put as much of all kinds of 
grain as there was out when he got it, of which grain he is to have 
the one-half, but he is to cut and thrash and haul it away not over 
five miles. And said D. Wagner is not to cut any wood of said land 
unless said Bacastow is agreed to have it cut, and said Wagner is not 
to take any hay, straw, or corn fodder or manure from said land. 
And it is further agreed by and betweer the said parties that if said 
D. Wagner can pay to said Bacastow $500 and the rent on the Ist 
day of April, 1874, then said Wagner is to have possession of said 
premises for another year, on the same condition, and so on from 
year to year, until said Wagner has paid to said Bacastow the sum of 
$2,000 and the rent further agreed on; then said Bacastow is to con- 
vey said property to said Wagner at said Wagner's expenses for 
deeds, etc., and if said Wagner cunnot comply and fulfill said agree- 
ment on the 1st day of April, 1874, then said Daniel Wagner is to 
give up quiet and peaceable possession of said premises, on the Ist 
day of April, 1874, without further notice. 

In March, 1874, the building was destroyed by fire. Wagner then 
brought an action to recover the amount of the insurance policy. 
The company disputed his claim, alleging that he had fired the build- 
ing and also alleging a want of an insurable interest. 

’ 
Josian Founcx & Son and Levi B. Auricks, for Piaintiff in Error. 
Fremine & McCarrout, for Defendant in Error. 


Per Curiam. 
We discover no sufficient cause for reversing this judgment. 
The jury has found that the plaintiff below did not burn the build- 


VoL. X V.—45, 
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ings. It is clear under the authorities that he had an insurable in- 
terest in the property. He had a direct pecuniary interest therein 
80 as to be damaged by its destruction. This constitutes an insur- 
able interest: Strong vs. Manuf. Ins. Co., 10 Pick., 40; Wood Ins., § 
266; Williams vs. Ins. Co., 107 Mass., 327; Coursin vs. Penn. Ins. 
Co., 46 Penn. St., 323; Far. and Mech. Ins. Co. vs. Meeker, 10 W. N. 
C., 306., The case was well submitted. 


Judgment affirmed. 





Wise vs. Phenix Fire Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


WISE, Respondent, 


US. 


PHCENIX FIRE INS. CO., Appellant.* 


The insured as a witness may refresh her memory by feference to the sched~ 
ule attached to the proofs of loss made up from actual knowledge, where 
the item are numerous. 


A request for special finding as to want of information concerning the risk on 
the part of the company was properly refused where such information wes 
not material to the issue, 


Cuas, A. Fowzer, fur Appellant. 
Preston & Carp, fur Respondent, 


Pp ER CURIAM 

There was no error in permitting the plaintiff, while under exam= 
ination as a witness, to refer to the schedule attached to the proof 
of loss, for the purpose of refreshing her memory: Howard vs 
McDonough, 77 N. Y¥., 592. This schedule, which was made up a few 
days after the fire, was sworn to be correct both as to items and 
values, and to be made up from actual knowledge. Where the 
items are numerous, and, therefore, difficult to be retained in the 
memory, the court, in its discretion, may permit a reference to 
memoranda, proven to be correvt both as to items and their values. 
To hold otherwise might make a party’s rights dependent upon 
unusual strength of memory. 

The plaintiff was subjected to an examination as to her loss in 
accordance with the terms of her policy, and the defendant requested 


* Decision rendered, January 19, 1888. 
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a finding that “at the time of such examination the defendant had 
no knowledge that plaintiff had not during the summer and fall of 
1881 put any new furniture in her house,” whieh was refused. The 
materiality of this request is taken away by the finding that the 
policy was not issued upon the faith of any representation by plaint- 
iff that she had or intended to put in new furniture, and is further 
answered by the fact that before the examination under the policy, 
the defendants’ agent was told by her the age and conditiom of all 
the items of furniture and went through with her a discussion of the 
entire list. 

The question raised as to the lace curtains, velvet cloak, and lam~- 
brequins was substantially a question of fact. We find no error in 
the record. 


The judgment should be affirmed, with costs.. 


a 
All concurted, except Miller, J., absent. 


Judgment affirmed. 





Smith vs. Head. 


SUPREME COURT OF GEORGIA. 


SMITH 
vs. 


HEAD. 


A wife’s policy is her separate property, and under the Georgia cede cannot be 
transterred to a crediter by her to secure her husband’s debt, nor will her 
ratification of the transfer after her husband’s death give it validity. 


The court say after reciting the facts: A married woman’s prop- 
erty cannot be assigned by her or conveyed by her in any form to 
pay her husband’s debts. This policy, payable at her husband’s death, 
is her property. The policy is payable to her then. It is as much 
hers as any property can be,—as any note payable in the future, or 
any fee in remainder, or any property not to be used by her till a 
certain event transpires. Therefore when, in 1876, she made this 
transfer, attested by her husband as a witness, it was absolutely void 
under the words of our statute: Code, § 1,783. That section de- 
elares that “any sale of her separate estate, made to a creditor of her 
husband in extinguishment of his debts, shall be absolutely void,” 
and that “she cannot bind her separate estate, ... by any assump- 
tion of the debts of her husband.” This is a sale of her property to 
pay his debt to Smith, administrator of Gregg. It is absolutely void. 
The record does not show plainly that her husband was dead when 
she ratified this transfer, made in 1876, by another in 1879, 
but from the context in the pleadings we suppose he was. It is im- 
material The last ratification or transfer was nudum pactum. It 
is agreed that no consideration of value passed to her, but it was to 
pay his debts. Therefore it, the second one, being without any 
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binding consideration, —the ratification of a void thing or its renewal 
being void, and no other valid consideration, it being agreed, being 
given for the transfer of 1879,—it is as void as that in the lifetime 
of the husband to pay his debts. 

But another statute controls the case. Section 2,820 enacts that 
“the assured may direct the money to be paid to his personal rep- 
resentatives, or to his widow, or to his children, or to his assignees; 
and upon such direction, given and assented to by the insurer, no 
other person can defeat the same. But the assignment is good 
without such assent.” This is too plain for argument. The assured 
directed the money paid to his wife. He made no change. No 
other person can. That the section is codified from 13 Ga., 365, we 
have no doubt; but the deduction drawn from that fact by the very 
able and diligent counsel for plaintiffin error, that an expression of 
Chief Justice Lumpkin, intimating that creditors might still interpose 
to defeat the wife’s right, should be considered as part of the sec- 
tion, or as modifying it in favor of creditors, so far from being legiti- 
mately drawn from its omission, strengthens the force of the statute 
as it must mean from plain words. Judge Lumpkin’s remark was 
obiter, and the fact that the cream of the decision and opinicn is em- 
bodied in the code and this remark left out, shows that the opinion 
of the court was codified and the obiter was not; because the general 
assembly, and afterwards the constitution, enacted the opinion on 
the points in issue as law, but passed by the obiter as not law. Nor 
could the codifiers well incorporate in the code any remark outside 
of the points in the case as law, under their commission; the opinion 
on the facts and issues made, they ‘could, and did; and what they did 
the legislature and convention made law as laid down in § 2,820 of the 
code. We conclude that in any view of the case, under our own 
law, the money is Mrs. Head’s; and we deem it unnecessary to follow 
counsel into the learning and elaboration of other points made upon 
text-books and adjudications under other laws and by other courts. 
Nor is it necessary to go into the means the assured used to pay the 
premiums, or his solvency or insolvency, as affecting creditors’ rights; 
because our statute (Code, § 1,820) allows no person to defeat the 
direction the assured gave to the payment, that is to whom it should 
be made at his death. 





Edington vs, Aitna Life Ins. Qo. 


COURT OF APPEALS OF NEW YORK. 


ADELINE R. EDINGTON, Appellant, 
vs. 


AETNA LIFE INS. CO., Respondent. 


In response to the question in the application, whether the applicant had 
ever applied for insurance in another company and had been unsuccessful, 
the answer was in the negative, whereas an application to such other 
company was signed and delivered tu an agent authorized to receive it, 
and was not successful. 


Held, that the response was materially false and vitiated the policy, and it 
was of no consequence whether or not the prior application had never 
been submitted to the company, but had been acted on without authority 
by its agent and medical examiner. 


F. O. Mason, for Appellant. 
Joun Ginette, JR., fur Respondent. 
' Fivncn, J. 
The judgment in favor of the defendant has been affirmed by the 
general term upon the ground that one defense pleaded was estab- 
lished without contradiction, and formed a complete bar to the 
plaintiff's recovery. Upon a previous appeal to this court, and on the 
same state of facts as it respects the defense referred to, that result 
was reached, although a majority of the court placed their concur- 
rence upon a different ground (77 N. Y., 564). Undoubtedly, the 
appellant had the right to deem the question open in this court, 
and seek to convince us that the doctrine of the prevailing opinion 
was incorrect; but we are not convinced. Windsor was the agent 
of the Mutual Benefit Insurance Co., and as such agent was au- 
thorized to receive applications for insurance. He was furnished 


* Decision rendered, November 24, 1885. 





712 Report of Decisions, | Sept., 


cant and delivered to the agent, constituted and completed the 
the application for insurance. Everything that followed the appli- 
cation was an element of its result. Such an application Diefendorf 
signed and delivered to the agent. When that was done, he had 
made an application to the Mutual Benefit Company for insurance. 
No other act of his was needed. What the company, through its 
officers and agents might do or omit to do with it, constituted the 
result of the application as to which a truthful answer was required. 
A false answer was given. The application was made and was not 
successful. If the truth had been told, the present policy would 
never have been issued. The test is not whether Windsor or the 
medical examiner had authority to finally reject the application, 
They were utterly without authority to dispose of it, aud so the 
company never acted upon it, at least there was an application to 
the company which was not successful, and did not end in an ac- 
cepted insurance. Our present consideration of the question leads 
us to an approval of the views expressed on the former appeal. 
The judgment should be affirmed with costs. 


All concur, except Danforth J., not sitting 





Tague vs. Insurance Companies. 


LOWER COURT DECISION. 


SOLE OWNERSHIP.—VACANCY IN CASE OF FACTORY 


Court of Appeals of Louisiana. 


BRIDGET TAGUE 
v8. 


ROYAL INS. CO., QUEEN INS. CO., FIRE INS. ASS’N, COMMERCIAL 
UNION aSS’E CO., and PHENIX INS.- CO. or BRooKLYN.* 


Plaintiff, after taking a conveyance for the whole of certain movable property 
ina building owned by her and giving promissury notes for the same, 
afterwards entered into a compact before a notary with the seller, in which 
she accepted from the seller one-fourth part of the same movable property 
in consideration of debts due, and gave a fuli acquittance. The business 
was afterwards managed by a thi 2 party in behalf of the plaintiff, but 
there was no accounting and no purchasing in plaintitf’s name. 

Held, That the ownership of pla ntiff was only an undivided interest, and 
where the policy provided that it should be void if the title was not a sole 
ownership, the insurance was forfeited. 

Held, That where the business of manufacturing had ceased for five months, 
without evidence of any intention to resume, it had ceased operations 
within the meaning of the policy. 


Sansom, Rereree. 
Or the 8th day of March, 1884, the plaintiff was the owner of a 
building known as 62 and 64 Perdido Street, in New Orleans, and one 
W. P. Ames was the owner of certain movable things, namely, ma- 
chinery, belting, shafting, tools, engine, lubricator, boilers, hardware, 
furniture, lumber, and an iron safe—all in the building above men- 


* Decision rendered, July 1886. Decision final. The two jucges being unable to agree, O. B, 
Sansum Eeq., an attorney with the qualification of judge, was according to the law called in, 
and decided the case as referee. 
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tioned. Ames had possession of the building and the things men- 
tioned. He used, employed, and occupied the building and the 
things named in the business of manufacturing household furni- 
ture. Ames seems to have expended in his business money he had 
received as the tutor of a minor, and he was also indebted to the 
plaintiff in the sum of $1,500, with interest from July, 1883. 

At the date above mentioned Ames signed a paper conveying all 
the movable things mentioned to the plaintiff for a consideration 
stated at $7,401.74. No money passed from plaintiff to Ames, but 
four promissory notes, each for $1,850.44, payable in one, two, three, 
and four years respectively, were signed and delivered by plaintiff to 
Ames. 

Ames surrendered one of these promissory notes to plaintiff, in 
satisfaction of the debt due her. But subsequently, on the 17th of 
the same month, Ames and the plaintiff appeared before John R. 
Legier, a notary public in this city, ard there entered into a compact 
in which they both declared that Ames is then indebted to the plaint- 
iff in the sum of $1,500; that the plaintiff had demanded a settlement 
of her claim, and that Ames being unable to pay it has proposed to 
muke to her a dation en paiement of certain personal property, to 
wit, the movable things above mentioned; the notarial act then 
vests in the plaintiff an undivided fourth part of all the movable 
property above mentioned, and she accepts it, acknowledging her- 
self satisfied, and gives to Ames a full, absolute, and complete ac- 
quittance aud discharge of the debt mentioned. The notarial act 
proceeds in the words following :— 


“The said Wm, P. Ames, in consideration of said acquittance and 
discharge, hereby transfers and delivers the one undivided fourth 
part of said furniture factory unto the said Miss Bridget Tague, who 
hereby accepts and acknowledges herself in possession thereof.” 


The plaintiff never took actual possession of the premises, but one 
Boyle, a blacksmith, carrying on the business of shoeing horses in 
the next house to the factory, managed the business for the plaintiff. 

But there is nothing in the record tending to show that materials 
needed for carrying on the business were bought in the plaintiff's 
name, or that furniture made in the factory was sold in her name. 

Boyle died July 21, 1884. Up to that date he had rendered no 
accounts of the business to plaintiff, and she never asked him for an 
accounting, Being asked at the trial how much money he had paid 
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her, she answered. “ Well, I cannot tell you. I never kept account. 
I cannot exactly say how much. I suppose he paid me about $300, 
or $250.” 


Question—The balance he kept for himself? 


f ‘Answer—I suppose he paid the bills that came in. He paid for 
what he bought. ; 

And being asked at the trial what was done with the factory from 
the time Boyle died to Oct. 1, 1884, when she rented it to Ames, she 
announced. “ Well, I left it there. I did nothing with it.” 


Q.—Was the place idle ? 

A.—Yes, sir, idle. 
Q.—No one occupying it, no one working it? 
A.—No sir, it was idle. 


Q.—Then from the 21st or 22d of July, 1884, until Oct. 1, 1884, 
your furniture factory was entirely idle and vacant? 


A.—No, sir, it was not vacant, there was furniture in there. 
Q.—There was no workman in there? 


A.—I don’t believe there was any work done inthere. I can’t say. 
I can’t say from that time there was no work done in it. Schwartz, 
defendant’s witness, testified “it was closed in October, 1884, if I am 
not mistaken. Absolutely closed, but there were two parties work- 
ing up stairs.” 


Q.—What were they doing. 


A.—I cannot say. Ames testified, I had rented it for two or three 
months. I believe I was paying $50 a month. 


Q.—-What were you doing there ? 


A.—I was repairing some of the stuff I had there—furniture. 


The building and movable property mentioned were consumed by 
fire Jan. 1, 1885. 
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March 13, 1884, insurance against fire was made for the plaintiff 
on the movable things mentioned, to the amount of $5,000, by the 
insurance companies hereinafter named, as follows: The Royal, the 
Queen, the Fire Insurance Association, the Commercial Union Assur- 
ance Company, all of England, and by the Phenix Insurance Com- 
pany of Brooklyn, each for $1,000 as follows: $3,000 on machinery 
belting, shufting, pulleys, and appurtenances; $200 on tools and 
thirtéer cabinet benches; $400 on engine and lubricator; $600 on 
furniture; $350 on boiler and chimney; $200 on lumber; $75 on 
hardware and iron safe; $75 on office furniture. ‘“ All contained in 
the two-story, frame, slated building, situated Nos. 62 and 64 Perdido 
Street, south side, between Penn and Dryades Streets, New Orleans, 
La., occupied as a furniture factory.” 

The policies by the Phenix, the Commercial Union, the Fire Insur- 
ance Association and the Queen, stipulate, among other things, as 
follows: ‘* Or the risk be increased by the erection or occupation of 
neighboring buildings, or by any means whatever without the insured 
giving notice to the company and obtaining consent therefor as pro- 
vided; or if it be a manufacturiug establishment operating at night, 
or if it shall cease to be operated, * * * this policy shall be void.” 

The words “ or if it shall cease to be operated” are not found in 
the policy issued by the Royal Insurance Company. ll the policies 
stipulate, “or if the property be sold or transferred, or any change 
take place in the title or possession, whether by legal process or 
judicial decree or voluntary transfer or conveyance * * * this policy 
shall be void.” “Or, if the assured be not the sole and unconditional 
owner of the property * * * it must be so represented to the com- 
pany, otherwise the policy shall be void.” 

The defenses pleaded to the action are:— 


First. That the proofs of the loss are fraudulently false. 


Second. That the risk taken by the defendants constituted a man- 
ufacturing establishment; that it ceased to be operated, contrary to 
the stipulation cited. 


Third. That the plaintiff had not the entire, sole, and uncondi- 
tional ownership of the property insured; that she had only an un 
divided interest in it, contrary to the stipulation cited. 


The first defense, namely, that the preliminary proofs of loss are 
false and fraudulent, must be rejected, because the evidence does not 
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satisfy me that the statements set forth in them, though untrue in 
some frespects, were made with any intent to cheat and defraud the 
defendants. The plaintiff is an illiterate woman—she seems to have 
doiie nothing in the making of the preliminary proofs, excepting 
sigiing them and making oath to them in the usual formal way. 
From what appears on this subjeet I cannot infer any intention to 
cheat and defraud the insurers of the property. 

The second defense, namely, that the plaintiff was not the sole 
owner of the things insured, presents an ifquiry not free from diffi- 
culty. 

The plaintiff founds her right to judgment upon contracts which 
declare, “If the interest of the assured in the property be any other 
than the entire, unconditional, and sole ownership of property * * * 
it must be so represented to the company and so expressed in the 
written part of the policy, otherwise this policy shall be void.” 

Nothing appears upon the face of the policies indicating that plaint- 
iff is not the sole owner of the things insured. In all the cases on 
this subject the courts declare the plaintiff must aver and prove a 
sole, absolute title to the thing insured. But plaintiff does not aver 
in her petition that she has any interest whatsoever in the things 
insured. If there be no averment of interest in the plaintiff’s decla- 
ration no ground of action is shown, because public policy forbids 
insurance for account of persons who have no interest in the things 
insured; and, if there be nto averment of interest the law presumes 
there is no interest: Per Lord Mansfield, Cousins vs. Nantes, 3 
Taunton, 513. 

If plaintiff had averred an undivided fourth, or any undivided in- 
terest, large or small, in the things insured, the defendants would 
be entitled to judgment on the ground that the policies which are 
made part of the record expressly prohibit insurance on an undivided 
interest, unless it be expressly stated; the record in that event would 
show “no cause of action.” 

I declare, as a matter of law, before the plaintiff can recover upon 
any of the policies in suit, she must prove a sole ownership in the 
things insured, und that showing an ownership in herself and another 
jointly defeats her right to recover. 

In support of her ownership she shows a conveyance, dated March 
8, 1884, from Ames to herself, and her four promissory notes, each 
for $1,850.44, payable in one two, three, and four years, respectively, 
to the seller (Ames), and a surrender by Ames of utte of the promis- 
sory notes as payment of his debt of $1,500 and interest from July, 
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1883. If her evidence rested here I should have no difficulty in 
sustaining her title as a sole and absolute title. But the case shows 
that nine days thereafter, namely the 17th of March, 1884, Ames and 
the plaintiff appeared before a notary public, and both declared that 
the fifteen-hundred-dollar debt, for which the promissory note of 
$1,850.44 had been surrendered, was still due and unpaid; that plaint- 
iff demanded payment thereof, and that Ames being unable to pay 
it, then made, under the law of Louisiana, a dation en paiement 
thereof by surrendering and abandoning to plaintiff an undivided 
one-fourth part of the things insured, and in consideration thereof 
the plaintiff acquits, releases, and discharges Ames from the said 
debt of $1,500, with interest from July, 1883. 

Coupling this solemn declaration with plaintiff's conduct and deal- 
ings with the property—with the fact that she fails to show any 
active participation in directing and managing the business of the 
factory—that she fails to show that the furniture made in the factory 
after March 8 was sold in her name, that she fails to show money 
and supplies for the factory were procured in her name, that she de- 
manded no accounting from Boyle while he lived, and that he made 
none to her—that Ames resumed possession of the factory after 
Boyle’s death and cannot remember even what rent he agreed to pay 
for it, I am unable to conceive how any fair-minded man can reach 
the conclusion that plaintiff’s ownership in the.things insured was a 
sole, absolute ownership. 

I am driven to the conclusion that, for reasons best known to 
Ames and the plaintiff, between March 8 and 14, they deemed it best 
to treat the debt due to her as still unpaid and outstanding, and that 
in satisfaction thereof Ames should make and that she should receive 
only an undivided fourth of the property, and that she should take 
that undivided fourth by a valid instrument before a notary public, 
and that Ames should receive a valid discharge from the debt in the 
same way, and to effect this purpose both appeared before the notary 
public and passed the act which is in evidence, and which is dated 
March 17, 1884. 

If plaintiff was owner of the whole under the conveyance of March 
8, 1884, why did she accept an undivided fourth part of it from 
Ames under this instrument? If she was owner of the whole, how 
could Ames give, and how could she accept from Ames, that which 
was her own? Therefore the court is bound to declare as a matter 
of law, the plaintiff has failed to show a sole ownership in and to the 
things insured. Counsel for the plaintiff asks: What becomes of 
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the plaintiff's promissory notes, given by her as consideration for 
the transfer? The answer is: When she received the one undivided 
fourth part of the property insured she ought to have taken care to 
receive her promissory notes, and her neglect in that respect does 
not trouble or concern the court. 

The other defense, namely, that the risk assumed by the defend- 
ants was that of a manufacturing establishment, and that it ceased 
to operate remains to be decided. 

As to the Royal Insurance Company, this defense fails, because 
the policy of that company exhibits no prohibition in that respect; 
but the policies of the other defendants contain the covenant in the 
words following: “Or the risk be increased by the erection or occu 
pation of neighboring buildings, or by any meuns whatever without 
the consent of this company indorsed hereon, or if it be a manufac- 
turing establishment running in whole or in part over and extra 
time or running at night, or if it shall cease to be operated, without 
special agreement indorsed on this policy, * * * then andin 
every such case this policy is void.” 

I find no difficulty in construing this stipulation. There is no 
room for doubt. Every writing must be construed by the context 
and the court may even look at surrounding circumstances to ascer- 
tain the intention of the parties; the court will even supply words in 
proper cases. 

The words, “ if it be a manufacturing establishment,” refer to the 
noun “risk,” found in the beginning of the stipulation, therefore 
that stipulation must read, “if the risk be a manufactur:ng establish- 
ment, running in whole or in part, etc., or if it shall cease to be oper- 
ated the policy shall be void. In other words, if the risk be a man- 
ufacturing establishment, and it cease operations as such, the policy 
is void.” Ifthe insurer have notice of the fact that the establish- 
ment has ceased operations, and makes no objection, the stipulation 
is waived; if notice be not given the policy is void. 

The risk assumed by the defendants is that of a furniture factory, 
because the policy reads, “ All contained in the building, ete., occu- 
pied as a furniture factory.” 

Does the evidence show that it had ceased to be operated ? plain- 
tiff’s counsel argues. It shows, at most, only a temporary suspension 
of work. The fact remains, however, that Boyle died July 21, 1884, 
and from that time to the time the fire happened the factory had 
not been used as factory. 

The plaintiff testified: ‘“ Well, I left it there. It was idle. It was 
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not vacant, there was furniture in there. I don't believe there was 
any work done in there. I can’t say from that time there was no 
work done in there.” 

There is no evidence in the record tending to show an intention to 
resume operations. Renting it to Ames, on terms he cannot remem- 
ber, or allowing him to repair his old furniture in it, do not show a 
temporary suspension of operations. 

I find, as a matter of fact, it had ceased to be operated as a fur- 
niture factory, and that it had not been operated as such from 
July 21 to the end of December, 1884. 

For the reasons above stated, I am bound to concur with the 
opinion written by Mr. Justice Kelley—that plaintiff's suit must be 
dismissed; that she be condemned to pay all costs, and that defend- 
ants have judgment for costs. 





